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PitLANDER CHASE KNox brought to the 
practice of his profession, and thus ulti- 
mately to the public career which was to 
be the evolution of the professional career, 
a remarkable combination of qualities. 
His inheritances were of the best, — plain, 
stron: American; that is to say, Scotch and 
Scotch-Irish, filtered through the generations 
who were yeomen and pioneers in the Cum- 
berland Valley and along the southern tier 
of Pennsylvania, gradually moving on to 
her western counties on the Monongahela. 

His father was an officer of a small country 
bank, of modest means and large family, 
faithful to all his trusts in business and at 
home, one of that type of country banker 
whose immovable integrity and fairness 
make him the trustee and arbitrator of an 
entire community. Such superior men, en- 
gaged in moderate transactions and perform- 
ing their work deliberately and calmly, in 
contrast with the volume and hurry of pre- 
sent affairs, recalls Saint Gregory’s fine say- 
ing, — ‘‘A little thing is a little thing, but 
faithfulness in little things is a very great 
thing.’’ 

Like his father, Senator Knox is composed 
and deliberate, orderly, keen, just and sen- 
sible. His mother was the beloved guide and 
frien of her many children, a real helpmate 
in a family where thrift and economy had to 
be learned and practiced. From her he de- 
rives his generosity and tolerance, a cerfain 
Wise moderation, a lively sense of humor, 
with companionability and strong affections. 
From both parents he drew high intelligence 
the power of industry and the courage both 
to do and to endure. He was named after 
the devoted missionary bishop, Philander 





Chase, whose labors for his church in early 
days extended throughout Ohio and the ter- 
ritory to the west. 

Such God-fearing and self-denying lives 
going on generation after generation store 
up virtue as a sort of reserve fund for the 
later generations to draw upon, — that com- 
posite virtue which includes many things 
of strength and beauty in mind and char- 
acter. 

Senator Knox’s boyhood, at Brownville, 
on the Monongahela river, was the normal 
active life of American youth in such con- 
ditions; school and play, the country town, 
the hills and fields lying around, the river 
in winter and summer. The ceaseless ener- 
gies and vital activities of such a boy 
always learning something out of books 
and outside books, always testing and 
developing his mental and moral and 
physical fibre, are the source from which 
later achievements are drawn and store up 
the strength on which the structure of char- 
acter is founded. 

Young Knox entered Mount Union College, 
Ohio, when he was sixteen years old, and 
graduated in 1872 when he was nineteen, 
taking the four years’ course in three years, 
and absenting himself during one or two 
winter terms, as was the custom then, to 
earn enough to carry on his education, 
After graduation he was employed in a bank 
at home, accumulating enough to undertake 
his law studies, and then having entered the 
Albany Law School and leaving almost im- 
mediately because of an attack of typhoid 
fever, which nearly ended his life and from 
which he recovered slowly, he began the 
study of law in the office of United States 
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Attorney Henry B. Swope in Pittsburgh 
in the fall of 1873. Mr. Swope died in the 
following spring, and Knox continued his 
studies with Swope’s successor, David Reed, 
and was admitted to the bar in January, 
1875, when he was twenty-one years old. 
He became Assistant United States Attorney 
under Mr. Reed, and remained in that post 
for about a year and a half, when he resigned 
and entered upon private practice in part- 
nership with James H. Reed, a nephew of 
his preceptor, thus establishing the well- 
known firm of Knox and Reed. In the 
practice which was thus initiated and 
which speedily grew to large proportions, 
Mr. Knox was actively engaged until he 
became Attorney General of the United 
States in President McKinley’s cabinet in 
April, 1gor. 

It is a curious and interesting fact that 
the tonnage passing through the port of 
Pittsburgh is greater than that of any other 
American port, or was thirty years ago, 


although that does not mean that the 


admiralty business of the courts was 
greater. The volume of river business, 
however, was the final word in the develop- 
ment of a great inland water traffic, and 
consisted for the most part, then as now, 
of an immense tonnage of coal passing down 
the Ohio and Mississippi to the river towns 
all the way to New Orleans, and there was 
also a large local and through passenger 
business. The experience of Mr. Knox as 
an Assistant United States Attorney brought 
him frequently into the United States 
courts, and this fact with his acquaintance 
among river men and shipping interests 
along the Monongahela and Ohio turned 
the admiralty business of that region in 
this direction. Within a year or two after 
the formation of his firm he was the recog- 
nized expert of the Pittsburgh bar in 
admiralty and maritime matters, and tran- 
sacted a large business involving collisions, 
contracts of marine insurance with the 
various liens for wages, materials and 
supplies. One case raised an interesting 





point on ‘“deviation,”’ that is a detour 
from the direct route of a voyage, «nd 
against the ordinary rule that a deviati 
made the vessel owner a general insure: 
the shipper against all marine risks, K 
established an exception based on 
custom of the Ohio and Mississippi tr. 
to “tie up’’ en route and cruise back al 
certain reaches of the river with one barg: 
pick up local freight. That was held 
the Supreme Court of the United State: 
be a necessary and reasonable custom un! 
the circumstances, and a loss by sink 
due to striking a hidden obstacle during thi 
process was a risk of loss or damage contc1 
plated by the shipper in his contract 
shipment and was not a forbidden deviati» 

The business of Mr. Knox’s firm grew 
very rapidly, and accurately reflected 
marvellous industrial and material grow 
of Pittsburgh. Five years after the fir 
began business they were among the rec: 
nized leaders of the bar. In ten yea 
and thence on, their business was amo 
the very largest law practices of the country 
The practice which came to them \w 
always general in its nature, and it was 
almost wholly local that is, concerning and 
representing persons and interests resident 
and located in Pittsburgh and actively 
engaged in the important affairs developing 
there. The work of the firm consisted of 
the private business of individuals and 
estates, matters of contract and the con- 
struction of wills, the business of manufac- 
turing concerns, firms and limited partner- 
ships, the business of banks and of one or 
two small local railroads built to enforce 
competition against the great systems and 
strong interests centering at Pittsburgh. 
The gradual substitution of the corporate 
form for the limited partnership form of 
the business of different clients brought 
some corporations into the firm’s clientage, 
and the Carnegie Steel Company were their 
clients under a contract to try all of that 
company’s cases in the Allegheny County 
courts. 
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It is never worth while to follow and 
deny a persistent and intentional misrepre- 
sentation. But the statement or charge 
that Senator Knox was a _ corporation 
lawver is so contrary to the fact that it is 
almost amusing. Of course every lawyer 
who has force and capacity is apt to number 
corporations among his clients. If he does 
not, it is no particular tribute to either his 
character or intellect. The question always 
js, What sort of corporations are his clients, 
and what does he do for them? But 
Senator Knox’s entire professional career 
was singularly free from corporate alliances 
and from the habit of advising corporations, 
which does indeed get to be a persistent 
habit and finally gives a bias — uncon- 
scious, perhaps,—to a man’s entire sym- 
pathies and ideas. On the other. hand, 
where |knox’s work touched the interests 
it was on behalf of the aggregate rights 
against special claims, of the people against 
the interests, business or political. In one 
case he broke up the vicious practice of 
fraudulent and pretended bidding on munici- 
pal contracts, by which the work was 
thrown open to genuine competitive bidding 
and corrupt frauds on the city of Pittsburgh 
were stopped. In another case, by a 
construction of statutory language which 
was bold and novel but logically sound, he 
deprived the natural gas conpanies of a 
thirty years’ monopoly which they claimed 
under the Pennsylvania law, and threw 
that business open to free incorporation 
and competition under an amended law 
which was clear in its terms. 

The reason for Senator Knox's success 
at the bar are not far to seek. He is very 
alert minded, quick and keen in his insight, 
but thorough and deliberate in all his mental 
operations; he has a natural gift for the 
underlying philosophy of the law. It is 
because of these qualities that he is steadily 
developing now before the country as a 
great constitutional lawyer. The same qual- 
ities always stood him in good stead, and 
joined with rare courage, physical and 





moral, with great fertility of resource and 
boldness of execution, with sound common 
sense and generous judgment of others, 
candor and companionability, it is not 
strange that he attracted many clients and 
made devoted personal friends among his 
clients. He is very clear, brief and incisive 
as an advocate, and presents his cases with 
an admirable conversational method of 
address. He has always insisted upon 
the value of condensation, which is an 
element of success at the bar in the 
writing of briefs and in the presentation of 
them most commonly neglected. In one 
case involving the ownership of the Indiana-~ 
polis traction system, in which distinguished 
counsel were associated with Mr. Knox or 
opposed to him, two or three days were 
consumed in elaborate and verbose argu- 
ments, when Mr. Knox closed the case for 
his side in an address of twenty or twenty- 
five minutes, seizing and emphasizing the 
main point of the case, and upon this argu- 
ment and the distinction which he made 
the case turned and was won. The Penn- 
sylvania reports are full of cases which he 
argued before the Supreme and Superior 
Courts of that State during the twenty 
years between 1880 and 1900. I pass them 
by without more detailed reference and 
come to his public career. 

Mr. Knox’s work as Attorney General 
was the national sequel and crown of his 
private professional career. He entered the 
office in the spring of 1901 pre-eminently as 
the personal choice and appointee of Presi- 
dent McKinley. There was no _ political 
significance in the appointment. Mr. Knox 
had never taken any part in politics beyond 
the duties of a citizen and voter, and had 
never, after resigning from the Assistant 
United States Attorneyship, held any office 
except the presidency of the Pennsylvania 
State Bar Association in 1896. President 
McKinley and Mr. Knox had been warm 
friends since the days when McKinley was 
prosecuting attorney of Stark County, Ohio, 
and Knox as a lad at college in the county 
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was brought into contact with him in 
various ways, and a youthful attraction 
ripened to close friendship. Later in the 
midst of McKinley’s political career and 
before and after he became President, he 
sought counsel and aid from Knox and the 
relations between the two men became 
intimate and cordial. 

Upon his appointment Mr. Knox retired 
from the firm of Knox & Reed and separated 
himself entirely and scrupulously from all 
private business. Immediately upon assum- 
ing office it became evident to his assistants 
and associates that his sole motive was to 
perform his public duties energetically 
and conscientiously and that he regarded 
them from the highest point of view as a 
trust and an honor. He revealed qualities 
of leadership without self-assertion, and 
displayed initiative and industry with a 
marked executive gift for the administration 
of the Department. His influence upon 
the personnel and system of the Depart- 
ment was immediate and beneficial. He 
invited frankness and co-operation from his 
subordinates; he inspired confidence and 
a high sense of esprit de corps. The result 
was an admirable co-ordination and correla- 
tion of Department work, producing effec- 
tive results and a personal devotion to a 
chief who stimulated pride in the work 
and recognized generously the services of 
those associated. with him. 

Mr. Knox possessed the gift of discovering 
the particular aptitudes and capacities of 
his different assistants and availing of these 
to the utmost, so that he called forth 
efficient service everywhere, and the dili- 
gence which he pursued himself and evoked 
in others resulted in an unusual volume 
of.. public work during his incumbency 
being dispatched with effectiveness and 
celerity. 

His firm grasp of -himself, his mastery 
of his duties, his accurate analysis of the 
various legal problems confronting him, 
his power of swift decision joined to sound 
judgment, his resoluteness in administra- 





tion, his civic and moral courage as a cabinet 
counselor, the wisdom and moderation of 
his temperament associated, however, with 
promptness of action and boldness of ex- 
ecution whenever fighting qualities were 
demanded, his natural penetration of mind, 
reinforced by years of study and expericnce 
of life and books, his natural aptitude for 
the logic and philosophy underlying the 
law, — this combination of gifts and a'ili- 
ties made Mr. Knox an unusually able and 
successful Attorney General. There wa: in 
his administration a quality of steadfast ess, 
without rashness or any hesitation or w-ak- 
ness which was altogether admirable; it -ug- 
gested the steady operation and progression 
of a natural law like Goethe’s ‘“ Wit!out 
haste, without rest.’’. 

His official work on the legal side es} eci- 
ally as counsel and advocate is a re ord 
spread before the country. While the anti 
trust discussion was still largely acade nic, 
before it had crystallized into a progranime 
and campaign under the vigorous impulses 
communicated to it by President Roose, elt, 
Mr. Knox expressed his belief in the mea» ing 
and effectiveness of the law and the sound- 
of the policy which would enforce it un/ies- 
itatingly, and so he became a most effec ‘ive 
lieutenant to the President when that cam- 
paign was actively inaugurated. On Presi- 
dent Roosevelt’s accession he immediately 
recommissioned Mr. Knox, who continued 
in the cabinet as Attorney General, an’ an 
Attorney Géneral in particularly close, 
trusted and cordial relations with his chief, 
until he resigned his office to become 
United States Senator on July 1, 1904. 

Mr. Knox’s speech at Pittsburgh in the 
fall of 1902 sounded the keynote of the 
movement against the trusts and against 
corrupt corporate practices in transporta- 
tion and generally within the field of inter- 
state commerce. It was based on the view 
that the meaning of the anti-trust law and 
the interstate commerce laws had not been 
thoroughly explored or the effective power 
thereunder exhausted; that existing laws 
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did not exhaust the poweér of Congress, and 
that a constitutional amendment was not 
necessary in order to meet and correct 
existing evils. The speech defined the 
important cases then pending under the 
trust and commerce laws in all of which 
the Government was successful, that is, 
the first group of railroad injunction suits 
to destroy the monopoly produced by secret 
and j referential rates, the traffic pool in 
cotton on southern railroads, the beef 
trust cases involving a conspiracy to fix 
and maintain extortionate prices for meats, 


and ihe case of. the Northern Securities 
Company, being the well known combination 
organized to merge the control of parallel 


and competing lines of railway and eliminate 
competition. When that case reached the 


Supreme Court Mr. Knox argued it in 
person and alone. His brief and his 
printei argument were very able documents 
and he presented the case against an array 
of eminent counsel with convincing force 
and clearness. The court sustained his 


contentions and held that Congress in the 
anti-trust law prescribed the rule for inter- 
state and international commerce, that it 
should not be vexed by combinations, 
conspiracies, or monopolies which restrain 
commerce or destroy or restrict competition, 
that without indicating how far Congress 
may go in this direction in the exercise of 
the wide discretion possessed as to the 
means employed to execute a granted 
power, the power had not been exceeded 
in enacting this statute; that if the anti- 
trust act is held not to embrace that case, 
the plain intention of the legislature will 
be defeated. In thus determining that 
the particular device there adopted was a 
violation of the law, the court struck an 
effective blow against all forms of combina- 
tion and consolidation among railways to 
destroy or limit competition. 

The legislation of 1903, by which the 
interstate commerce laws were amended, 
the jurisdiction of the Commission and the 
courts enlarged, and the statutes against 








secret rates, rebates and all unjust discrimi- 
nations in railway service strengthened, 
was due largely to the initiative of Attorney 
General Knox, called forth by specific requests 
for suggestions from the Judiciary Commit- 
tees of the Senate and House of Represent- 
atives, an unusual mark of honor: and 
confidence. The criminal sanctions of one 
of these laws (the Elkins act) were recently 
sustained by the Supreme Court and a still 
more recent decision of the court upholds 
those substantive provisions of that act 
which forbid receiving as well as giving 
rebates. 

These activities of Mr. Knox, professional, 
and in the way of constructive statesman- 
ship, which I have thus barely outlined, 
were publicly reviewed by the President 
and by Mr. Knox’s distinguished colleagues 
in the Cabinet, Mr. Root, and his successor 
as Attorney General, Mr. Moody, now 
Justice Moody of the Supreme Court. The 
President said at Pittsburgh in the summer 
of 1902: . 

‘* We need common-sense and honesty and 

resolute courage. We need what Mr. Knox 
has shown, —a character that will refuse 
to be hurried into any unwise or precipitate 
movement by any clamor, whether hyster- 
ical or demagogic, and on the other hand, 
the character that will refuse to be frightened 
out of a movement which he thinks it right 
to undertake by any pressure, still less by 
any threat, express or implied. 
We need honest and fearless administration 
of the laws as they are on the statute book, 
honest and fearless administration of those 
laws in the interest neither of the rich man 
as such nor of the poor man as such but in 
the interest if exact and equal justice to all 
alike, rich and poor, and such administra- 
tion you will surely have while Mr. Knox 
remains as Attorney General in the Cabinet 
at Washington.” 

And again at Harrisburg in the fall of 
1906 the President said: 

“During the last few years the national 
Government has taken very long strides in 
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the direction of exercising and securing 
this adequate control over the great cor- 
porations, and it was under the leadership 
of one of the most honored public men in our 
country, one of Pennsylvania’s most emi- 
nent sons, the present Senator and then 
Attorney General Knox, that the new 
departure was begun.”’ 

Mr. Root said in his speech at the Repub- 
lican National Convention in 1904. 

‘“‘The Attorney General has gone in the 
same practical way not to talk about the 
trusts but to proceed against the trusts 
by law for their regulation;’’ reviewing then 
the results achieved in the four types of 
cases to which I have referred. 

_ And Mr. Moody in a speech of 1904, 
describing the work of the Department of 
Justice in some detail, said: 

‘Perhaps more important than any of the 
individual cases which were begun or 
finished by Mr. Knox was the vitalizing 
of the Sherman Law and the demonstration 
in the courts that the power of the Nation 
is supreme over interstate commerce in all 
its activities.” 

And in another speech in 1906, referring 
to Mr. Knox and his Pittsburgh speech of 
1902, Mr. Moody said: 

‘Following these words with his acts as 
Attorney General in the important litiga- 
tion which he began and in a large measure 
concluded, he made for himself a pre-emi- 
nent place in the history of the nation. 
However long and however well he may 
serve this commonwealth in the councils 
of the nation, he will never do aught which 
will add more to his enduring fame than 
that which he said and did as Attorney 
General of the United States.” 

Besides these professional and _ public 
achievements in this direction of the great- 
est current interest, the anti-trust move- 
ment, which were thus characterized on 
various occasions by his chief and colleagues, 
Mr. Knox during his administration insti- 
tuted the peonage prosecutions, intervened 
in a private case and established the safely 





appliance law for the safety of the public and 
railway employees, obtained the very 
important decision of the Supreme Court 
that traffic in lottery tickets between S ‘ates 
is an obnoxious traffic and within the 
interstate power of Congress, that the 
power to regulate commerce includes the 
power to prohibit an immoral triffic. 
Under him the constitutionality of the 
oleomargarine law was sustained; the {ross 
postal frauds of 1904 were prosecuted and 
punished; and the great land fraud cases 
of the northwest were begun and vigorvusly 
pursued: He considered and solved the 
problems, domestic and international. in- 
volved in the laying of the Pacific cable, 
and the arrangements made with the 
United States for Government business 
and for control in various contingenci; of 
war and peace; and the other great public 
work of the Panama Canal came before him 
in the negotiations with the Governnient 
of France and the French company and the 
various intricate transactions pertaininy to 
the acquirement and passing of the title 
to the property, all of which he personally 
directed, proceeding abroad for that pur- 
pose. The case of the extradition of Gaynor 
and Greene was another important matter 
effected by his grasp of mind and capacity 
to deal with great legal and governmental 
matters. A former Solicitor General of 
England and one of the leaders of the 
British bar advised the United States 
Government that on the ground that the 
habeas corpus proceedings in the Canadian 
courts, resulting in the discharge of the 
defendants, were final, an appeal to the 
Privy Council would probably not lie or leave 
to appeal would not be granted. But 
Attorney General Knox, construing the 
Privy Council jurisdiction, as it certainly 
is, as one of grace with a wide and liberal 
advisory power over all colonial judgments 
within the discretion and pleasure of the 
Crown, pursued an appeal and was succcss- 
ful, the ultimate surrender of Greene and 
Gaynor to this Government being founded 
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on the judgment of the Privy Council 
that the release by the Canadian court was 
without authority of law. 

Since he became a Senator of the United 
States, Mr. Knox has continued to direct 
his public career along the paths of the 
law as far as possible, for which his member- 
ship on the Judiciary Committee of the 
Senate adds to and emphasizes his oppor- 
tunities. It is manifest that he steadily 
deepens his learning and his grasp of legal 
questions, especially in constitutional law. 
His speeches in and out of the Senate bear 
abundant evidences of the growth and 
mastery in these directions which natural 
inheritances and sustained industry give 
him. ‘Thus his speech on the reasonable- 
ness and lawfulness of the general features 
of the President’s rate regulation policy at 
Pittsburzh in November, 1905, like his 
exhaustive speech on railroad rate regula- 


tion in the Senate in March, 1906, were 


most valuable contributions to the discus- 
sion of the subject, and were reflected in the 


law as it ultimately passed. Of his Pitts- 
burgh speech on this subject Senator 
Dolliver said in the course of the closing 
debates on the rate bill in the Senate: 

“In drafting this bill the framers of it were 
guided very largely by the speech delivered 
at Pittsburgh by the honorable Senator from 
Pennsylvania, a speech which reads almost 
like a judgment from the Supreme bench.” 

And Mr. Justice Moody, who was then 
Attorney General, said upon the same 
subject in the fall of 1906 in a speech in 
Pennsylvania: 

‘For no man was more potential in the 


‘framing of that law than was the junior 


Senator from Pennsylvania. None stood 
more firmly at the back of President 
Roosevelt, and I wish to say now, and I 
consider myself honored in saying it, that 
on every principle of law involved in that 
bill there was not an iota of difference 
between the Senator from Pennsylvania 
and myself.”’ 

Senator Knox's intellectual honesty as 





a lawyer and his courage are well illustrated 
by his speech and vote on the resolution 
that Senator Smoot of Utah was not 
entitled to a seat as Senator —in spite of 
the importunities and demands directed 
against him,—on the ground that the 
Constitution prescribes no mental or moral 
qualifications and as to the qualifications 
actually prescribed, the Senate judges of 
their existence by a majority vote, and 
that as to matters affecting moral or mental 
fitness, the States are the jiidges in the 
first instance, subject however to the 
Senate’s power to expel by a two-third vote 
when a status of offense extends into the 
Senatorial service, which question can only 
be made after a Senator takes his seat. 
On the merits Senator Knox’s attitude was 
that if the Mormon Church teaches and 
encourages polygamy, the fact that Senator 
Smoot is a monogamist and has always set 
his face and lifted up his veice against 
polygamy relieves him from any odium 
attached to the church, an1 if, on the other 
hand, the church is not teaching and 
encouraying polygamy, the argument against 
Smoot wholly falls, the logic of the matter 
in either case leading to Senator Smoot’s 
complete vindication. 

In his address to the graduating classes 
of the Yale Law School last summer on the 
development of the Federal power to regu- 
late commerce, Senator Knox emphasized 
the necessity of maintaining strictly the 
distinction between national power and 
state power in the field of commerce, laying 
down the propositions that the power to regu- 
late commerce between the States does not 
carry the power to prohibit unless the purpose 
of the prohibition is to facilitate or protect 
legitimate commercial intercourse or is for 
the accomplishment of some other legiti- 
mate national purpose, and that the power 
to regulate interstate commerce does not 
permit the placing of an arbitrary embargo 
upon the lawful products of a State, nor 
give any right to defeat the policy: of a 
State as to its own internal affairs. 
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And in his last speech, involving a | plain if the power which helped them also 
legal discussion on ‘‘The People, the Rail- | regulates them in the public interest, that 
roads and the National Authority,” recently | they must take the burden with the benefits, 
delivered in Michigan, Senator Knox states | that they sought liberty and must remember 
concisely the sequence of events in the field | that liberty is not license but is a fre-dom 
of interstate commerce and the anti-trust | regulated by law. 
law during and after 1902, and thus gives In the present session of Congress Se:ator 
the legislative programme of 1903, all of | Knox is making further contributions 1. the 
which was enacted into law: legislation and the discussions on c: nstj- 


‘“* Thespecific recommendations were these : 
a practical and effective law to punish the 
persons receiving rebates as well as those 
paying them; a law to empower the Federal 
courts to issue injunctions at the suit of the 
Attorney General of the United States, to 
prevent rebates; a law making it unlawful 
to transport traffic by carriers subject to 
the act to regulate commerce at any rate 
less than such carrier’s published rate; a 
law to enable the Government to get at all 
the facts bearing upon the organization and 
practices of concerns engaged in interstate 
and foreign commerce; and a law to secure 
speedy decisions of cases under the anti- 
trust and interstate commerce laws.” 


The theme of the speech is that only un- 
friendly criticism could portray the results 
accomplished by the administration as bear- 
ing fruit merely inthe disturbance of business, 
that the steady judicial assertion of exclusive 
national authority over the interstate traffic 
of the railroads, and the steady assertion 
of Congress and the executive that the autho- 
rity shall be used to correct evils arising 
from lack of regulation have not inflicted 
injury or given just cause of complaint to 
legitimate interests; that the railroads them- 
selves are beginning to realize the value and 
protection to their interests of regulation 
through the Interstate Commerce Commis- 
sion and, citing an old instance in a law of 
1866, which authorized railroads to form con- 
tinuous lines of transportationand freed them 
from most tyrannical state aggressions, he 
points out that the railroads, having invoked 
the Federal power to be freed from onerous 
state restraints, cannot now justly com- 








tutional law, and always by matter aid in 
a manner which impress force and clea=ness 
upon the subject. Thus his employers’ lia- 
bility bill is planted safely within the field 
of interstate commerce, and avoids the am- 
biguity on that point which destroyec the 
previous law when it came before the ‘ests 
of the Supreme Court. And in the current 
movement for prohibition of the lijuor 
traffic which is so important and wides; read 
and is now before Congress, the point w hich 
is absorbing Senator Knox is the doubt 
whether, although Congress can surrender 
to the State laws its control of commerce 
after original packages of liquor have come 
to rest in a State and the contents are 
exposed for sale, or even after mere delivery 
to a consignee within a State, Congress can 
wholly delegate its power to a State as soon 
as a State line is reached or when a destina- 
tion within a State is reached but before 
delivery. The immediate and extreme de- 
mand of the prohibition sentiment, valuable 
and most salutary as that sentiment is, is 
substantially that the national Government 
shall do the work of the State, and that 
where State laws merely operate upon 
production and sale (which the legislation 
of Congress has supported to the utmost), 
but have not yet prohibited individual con- 
sumption and use, that vital part of the 
problem shall be turned over to Congress in 
effect, although Congress has no power what- 
ever regarding any such peculiarly internal 
concern or duty of a State. This matter, 
like the Smoot case, suggests the intellectual 
honesty and courage of Senator Knox, 
and it is a leading characteristic of the man 
that he would much rather fail in attaining 
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any object of personal desire, or in realizing 
an ambition or in enjoying public approval 
than depart in the least from his own 
convictions in matters of conscience or 


logic or law. 

Characterizing his arguments and speeches 
as a whole, they are marked by luminous 
thought and lucidity of expression. They 
recall the remark made by Sainte-Beuve 


of Napoleon and Matthew Arnold of General 
Grant, that clear-cut thought is essential 
for the best writing. 

It is perhaps contrary to the natural 
reserves proper to the published delineation 
of a public man’s career and character to 
speak with the touch of frankness and 
personal feeling which animate a private 
friendship. But I venture to do so, and 
to say that while a State honors any man 
whom she calls into her service, it is a matter 
of just pride and gratification to the whole 
community of Senator Knox’s State and to 
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her individual citizens that a man of his 
intellectual fibre and moral worth is steadily 
deepening her standing and influence in the 
forum and councils of the nation. It is also 
true that his public service, past and present, 
inspired by an intense, sincere and single- 
minded patriotism, is of great value to the 
entire country. He has succeeded splen- 
didly in his public and private professional 
career, and in hislater career of legislator 
and statesman of eminent ability, because 
he is simple and straightforward, because 
he is fearless and independent, ready and 
steadfast, because to a capacious, acute and 
subtle mind — subtle in its insight and not in 
mere dialectic and verbal distinctions —is 
joined a nature which is just and generous 
and warm-hearted. If the future holds for 
him still greater honors and higher service, 
he is altogether fit to receive and qualified 
to perform. 





WasuinctTon, D. C., March, 1908. 
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SOME 


MODERN TENDENCIES 


By ‘RoBERT C. Smita, K.C. 


CANNOT find words to express the pleas- 

ure I feel in being present with you to-day, 
and the pleasure I have felt in attending the 
meetings of the Bar Association of Nebraska. 
It is not always possibe to analyze one’s 
moods and feelings so as to assign a definite 
cause to each of the elements in a cumulative 
sentiment, whether it be of satisfaction or 
of sorrow. If I am wrong in my history — 
and it will not be the first time — I am sure 
you, sir, will correct me, but I understand 
that when an illustrious general named 
George Washington was making great 
history upon a portion of this continent in 
a war with my national ancestors —if I 
may so call them — the State of Nebraska, 
as a State, maintained a strict neutrality, 
even -according to the revised standards 
of the Hague Convention. But that is 


certainly not the reason of my pleasure in 


being here. Nor does the rapid develop- 
ment and present greatness of your State 
altogether account for my feelings. My 
delight is undoubtedly due in part to the 
fact that I am among lawyers. In Port- 
land, a few months ago, some one said: 
“For once I have heard lawyers, as a class 
well spoken of.’’ ‘“‘And where was this?”’ 
he was asked. ‘At the meetings of the 
Bar Association,” he replied. As a class, 
I fear we have not suffered the woe that is 
decreed ‘“‘when all men speak well of you.”’ 
Though I am among lawyers, and enjoy the 
spirit of confraternity that always exists 
among them, I am not without some em- 
barrassment. We read that wise men 
came from the East. We are not told that 
they came to criticize and rectify every- 
thing in the West. Still it is one of a 
lawyer’s functions of give advice. Samson 
shorn of his locks could not have felt more 
absolutely helpless than I feel, finding 
myself in a jurisdiction where I'am not even 
qualified to give advice or to dispense 





opinions — and this without any dalliance 
with Delilah. If it were left to some of my 
learned friends, I have no doubt,they would 
dismiss the reference to the wise men by 
the observation that conclusive evidence 
of their wisdom is found in the fact that 
they left the East. 

Disqualified — or, perhaps more correctly 
unqualified — as I am in this baliwick, : still 
feel a certain community of spirit and 
community of interest with you all. Law 
is the distinguishing factor of civiliza‘ion, 
and though its methods may vary in 
different systems, its aims are substantially 
the same in all. I was brought up is a 
civilian, and very naturally exult in the 
superiority of the civil law, as a philosop ical 
system, over the common law as admini- 
stered in such countries as the United Siates 
and England. Do not be alarmed. ina 
discursive address such as this, I shal] not 
attempt any comparison of the systems. 
In a very general way I may say that the 
civil law begins by fixing principles in the 
abstract, and when the custom of citing 
cases crept in it was rather by way of 
illustrating the application of the principles, 
than as authority. Perhaps the original 
and fundamental postulate of the common 
law is the same, for it assumes that some- 
where there exist principles appropriate 
to the decision of every case if the ju:ges 
and lawyers only knew them, and they are 
sought for in the mass of previous judg- 
ments which we call jurisprudence. Those 
of you who were fortunate enough to attend 
the last meeting of the American Bar 
Association no doubt enjoyed the learned 
address of the British Ambassador upon 


““The Influence of Historical Environment 


upon the Development of the Common 
Law.” This development of the common 
law has always appeared to me to be one 
of.the most remarkable things in human 
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history. It is,and always has been, common 
groun(l that the judge’s duties are purely 
judicial, and that the very foundations of 
society would be in danger if the Bench 
ventured to encroach upon the functions 
of the Legislative Branch. And yet the 
common law grows. How? By the changes 
jn the law which case after case makes — 
changes which we are half reluctant to 
admit but which are none the less real. 
Very rarely is the fact as frankly stated as 
it was recently by one of our Canadian 
Judges. He handed down a judgment upon 
section 23 of a certain statute, and upon 
appeal his judgment was reversed. Another 
case of the same kind came before him and 
he had to follow authority. In his written 
judgment, however, he said: — “I base this 
upon section 23 as amended by the Court 
of Appeals.”” And the common law grows 
not merely by following and enlarging the 
scope of previous decisions, but by boldly 
overruling them at times. Well do I remem- 
ber rising to argue one of my first cases. 
I had the confidence — that sublime confi- 
that one feels when he is able to cite 
exactly in point. The supreme 
at last arrived, and with much 
the case was cited. To my 
horror the judge received it very coldly, 
observing, ‘‘That case has been 
overruled.”’ ‘‘No, my Lord,” I continued, 
“I have gone very carefully through the 
reports and it has never been overrruled.”’ 
“Well,” said the judge, “if it hasn’t been, 
it will be, for I’ll overrule it.’’ Now for 
my last hope. ‘But, my Lord, it -happens 
to be one of your Lordship’s own judements. 
“Ah!” said he, ‘I am glad of that. I'll 
have the less hesitation in overruling it;” 
which he promptly did. And so the 
common law grows by interpretation, by 
extension of principles, by overrruling, and 
by the much more refined art of distinguish- 
ing. And while in theory the pretence is 
that the judges do not make law, the 
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principal argument we hear against codifica- 
tion is that the law thereby becomes crystal- 





lized and loses its elasticity and its adapta- 
bility to the growing needs of a progressing 
community. 

If I venture to refer this afternoon to a 
few modern tendencies, or what I believe 
to be tendencies, you will understand that 
it is rather in a spirit of enquiry than of 
criticism. Some of them you may never 
have felt at all in this enlightened state. 

The great body of jurisprudence of which 
I was speaking has grown until it has become 
an unwieldy mass, and I have asked myself 
whether the too copious citation of cases 
is not a growing weakness of modern advo- 
cacy. In briefs and in oral arguments the 
multitudes of cases referred to is becoming 
appalling. It is a poor proposition indeed 
that you cannot support by some cases. 
That there should be conflicting authority 
is inevitable, considering the number of 
tribunals whose decisions are quoted. We 
are happy, indeed, when we have authority 
clearly in point, and I must not be under- 
stood as objecting to the proper use of 
authorities. Perhaps at your bar you have 
not had occasion to complain of it, but the 
multiplication of in many of 
which the analogy to the-case in hand is 
very faint, if not quite illusory, imposes 
unnecessary labor on the Bench and tends 
to obfuscate rather than to elucidate. I 
am a believer in codification, but if this be 
not obtainable, forgive me if I indulge my 
civil law prejudices and say a word in favor 
of the deeper study of abstract principles. 
A young barrister visited the Supreme 
Court of the United States, and he told 
me he left it with some things to think over. 
Counsel for appellant cited and discussed a 
score or more of cases. Mr. Evarts, for 
respondent, spoke but half-an-hour and 
did not quote a single case, prefixing his 
argument by the statement that the case 
was one that could be dealt with upon 
principle. It is of course true, as we often 
hear, that law is not an exact science. 
Indeed, I read in a recent paper by a learned 
judge that it had been laid down that if 
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there be two propositions, A and B so con- 
nected logically that if A be true and B will 
also be true; it by no means follows that if 
A be true in law B will also in law be true. 
The law, like everything human, is imper- 
fect; but-with due respect to this authority, 
I venture to think the discrepancy will 
not be found in the logic of the law, but 
somewhere in the looseness and imper- 
fection of definition. With reference to 
statutory law the counsel’s course is clear. 
The law, be it right or wrong, must be given 
its natural effect, and it is not in this class 
of case that we are likely to be troubled 
with over citation. It is rather in the 
intricate and complex commercial cases 
arising from the incessant movement and 
modifications in the methods of doing 
business, and I suggest the enquiry whether 
in these we might not gain something by 
relying more upon fundamental principle 
and less upon the plethora of reported 
cases. The great body of general principles 
which have become so firmly fixed in the 
common law as to be no longer open to 
challenge, will not be found to differ 
materially from the principles of the civil 
law, and are in general in harmony with 
reason and justice, and the study of them 
will give clearness to the vision and vigour 
to the mind. 

Happy is the man who can grow old retain- 
ing his sympathy with human nature in 
general and following the inevitable transi- 
tion in everything around him with a not 
unfriendly appreciation. To such a one 
the passing years may mean a little more 
conservatism, but they will not mean in- 
crustation. We must not mourn over 
change, for it will come, and no doubt will 
mean more convenience somewhere. Not 
in a spirit of senile opposition to every- 
thing new, but still in a reasonably critical 
spirit we should scrutinize changes as they 
occur, to see whether anything ought to or 
could be done about them. There is said 
to be a great gulf fixed between the final 
abodes of felicity and despair, but long before 


‘in the other direction. 





we approach it, we see another yawning gulf 
that extends back through the ages, nar- 
rowing, it is true, as science becomes more 
perfect, baffling the student, swallowin: up 
for the time being, principles sound and 
true in themselves — the great gulf bet ween 
theory and practice. The bent of ome 
minds is theoretical — of others prac ical, 
and, as might be expected, both are well 
represented in our profession. Is th re a 
tendency for the practical lawyer to inc case 
and for the theoretical lawyer to disap) car? 
I was dining in New York with one o: the 
greatest of corporation lawyers, and in a 
very good-humoured way he said: [f I 
should criticize the British lawyer I should 
say that he approaches every questio1 too 
much from the point of view of theory — 
of scientific exactitude, and if he can | lock 
a transaction upon objections absolutely 
sound in theory, he is just as happy as if 
he put it through. We, on this side, or the 
contrary, begin with the realization that 
it is our duty to facilitate business rather 
than to obstruct it.” I was constraine:| to 
admit that the criticism was not altogether 
unjust. On the other hand, is it not possible 
that the pendulum may be swinging tow far 
Is not the lawyer 
becoming too much the business manager 
of his client’s affairs? Are not aggressive- 
ness, adroitness, and commercial acumen, 
coming to be regarded as the major quali- 
fications, and legal scholarship as one of the 
minor qualifications for success at the Bar? 
I must not try to establish a presumption in 
favor of. mediocrity, but do we not usually 
find truth somewhere in the middle way? 
The merely practical lawyer, who does not 
concern himself about the reason of things, 
can never be called a jurist; he is generally 
inaccurate, and when confronted by novel 
conditions he can only deal with them as an 
empiric. The merely theoretical lawyer 
becomes visionary. With him, “enterprises 
of great pith and moment their currents turn 
awry and lose the name of action.”” He is 
like one, who, while the battle is even at 
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the vates, remains burnishing. shields and 
whetting swords that are never to leave the 
armory. By all means, let us have men of 
action; let us know how to apply our prin- 
ciples, but, in a utilitarian age, let us not 
forget that as in some other sciences so in 
law, we may gain light and strength and 
inspiration from the study of truth in the 
abstract —truth under the pure light of 
heaven, untinged by the changeful hues of 
conflicting human interests and undimmed 
by the shadows of human fault and frailty. 

From the foundation of the world a por- 
tion .{ the race has been afraid of develop- 
ment. Good old John Evelyn bewailed 
the fact that London had a population of 
300,000, “far beyond what any City should 


ever have.”’ Don’t have railways, they’ll 
kill the cattle. The departmental store- 
will ruin the small trader. Combination in 


capital will oppress the consumer. Com- 
bination in labor will paralyze manufactures. 
We may pass our laws and here and there, 


to’ some extent, control the course of events 
but the world progresses very much in its 
own way. There are a thousand moral and 


social tinkers for one real reformer. What 
an age we livein! The marvels of yesterday 
are the commonplace of to-day. What will 
the ocean liner look like —even the new 
four and a half day boats — when the air- 
ships fly through space. The telegraph 
and the telephone are already an old story, 
and perchance wireless telegraphy will seem 
very crude indeed, when with some intel- 
lectual heliograph thought is flashed over 
seas and continents. Where can we set 
marks or bounds? Is so stable and dig- 
nified a thing as the administration of 
justice affected by ‘the weird transcenden- 
talism of the times? At Portland, a few 
months ago, I began to say something about 
sensationalism in the administration of 
justice, but when I realized that the hour 
hand was on its way around to three o’clock 
in the morning and that weary nature was 
sinking into a soporiferous if not a judicial 
calm, in which it would be difficult to realize 





that such a thing as sensationalism existed 
in the world at all, I abandoned the theme. 
If I return to it now for a moment it is 
only to draw your attention to a difficulty 
without suggesting any way out of it. If 
we abolish the up-to-date-sensational trial, 
what would the world do for entertainment? 
A sensational crime, a formal arrest, arraign- 
ments and postponements, first juror swern 
in the springtime, last juror toward autumn, 
all the arts of pleading, the refinement of 
cleverness in examination ‘and cross-exami- 
nation, the sworn testimony of a multitude 
of Witnesses presenting the only example 
in the universe of truth contradicting 
truth, auroral displays of reason and senti- 
ment, of logic and rhetoric, a disagreement 
of the jury, or if a conviction, appeal after 
appeal — behold the majesty of the law of 
which Crabbe wrote: 


** As long as amunition can be found, 
Its lightning flashes and its thunders sound. ”’ 


In speaking of sensationalism I have 
certainly no particular trials in mind. I 
am not suggesting that the Dreyfus trial was 
too long or too often, or that any particular 
trials in England or in this country should 
have been abbreviated, but — applying the 
simple but stern twentieth century test — 
are these great sensational trials worth 
what they cost? It will be said that the 
administration of justice is too sacred a 
thing to suffer the mention of cost in con- 
nection with it and that no expenditure 
is too great in order that right may be 
done. Very true, but the admixture of 
sensationalism with the administration of 
justice does not raise the tone or quality 
of justice; it does not elevate the standards 
of advocacy, nor does it enhance the general 
respect for law. Does it not also leave us 
with the uneasy reflection that the chances 
of the rich and the poor before the law are 
after all not quite so equal as we have com- 
placently believed? 

The sensational aspect of many modern 
trials is due in a measure to the publicity 


¥ 







Msi HRA? Hiei (A 


a 
" 
Le, 
2 
i 
+4 
f 
© 4 
a 





, 
* 
te 
2 
5 








174 THE GREEN BAG 





which the smallest detail obtains. But 
who would think of suggesting secrecy instead 
of publicity — progress is toward light, not 
darkness. Some undesirable features might 
disappear if trials were by judges instead of 
jurors, but the innate conservatism of man- 
kind, to which we owe so much both good 
and evil, brands as an iconoclast the per- 
son who dares to say a word against trial 
by jury, that ancient bulwark of liberty. 
I shall hazard a word about the jury in a 
moment. Some ‘one has suggested that in 
order to stifle sensationalism some sort of 
closure should be applied. The judge some- 
times applies that now, but it is a hard and a 
doubtful remedy, and I believe the wisest 
judges require to be thoroughly convinced 
that reasonable latitude has been exceeded 
before they will venture to interfere with the 
responsibility of counsel. If it be true that 
sensationalism is intruding in our courts, 
I imagine the only remedy will be found in 
the sense of personal responsibility of every- 
one connected with the administration of 
justice, and perhaps to some extent of the 
public press, to which civilization owes so 
much for the removal of abuses and the 
purifying of all our institutions. 

And now, at the risk of my head, allow 
me to say a word about trial by jury. You 
all know what a safeguard it was against 
oppression by the Crown and the privileged 
classes, by whom the Bench was appointed 
and with whom it was in sympathy. Is it 
within the bounds of possibility that this 
grand old institution may become itself the 
medium of oppression? Co-operation is a 
modern tendency, and in the commercial 
and industrial world it usually takes the 
form of incorporation. I do not know how 
it is in the State of Nebraska, but in some 
other States and in some other countries 
it is becoming more and more difficult for a 
corporation to obtain fairness and justice 
from a jury. I should not venture to make 
so serious a statement, and so bluntly, were 
I not confident that it accords with the 
weight of opinion in the profession. Kipling 





says that the very worst thing you can do 
with a fact is to deny it. If this be a fact, 
and I frankly believe it, no good purpose is 
to be served by closing our eyes to it, or 
dismissing it with a half humorous eup!em- 
ism. Are the intellect and conscie ice 
actuated by novel and occult considerations 
whenever individual and corporate inter sts 
compete? It is perhaps not exactl, a 
modern tendency for sympathy to supp'ant 
reason, or for arguments not’ founded on 
pure ethics to be addressed to jurymen. 
Old Aristophanes in ‘‘The Wasps”’ mi kes 
Philocleon, the Athenian dicast, or elec ‘ed 
juryman, tell of the arguments he vas 
accustomed to hear. ‘‘I listen,” he s:vs, 
“to them uttering all their eloquence for an 
acquittal. Come let me see; for what p:-ce 
of flattery is it not possible for a dicasi to 
hear there? Some lament their poverty, 
and add ills to their real ones, until by 
grieving he makes his equal to mine; ot} ors 
tell us mythical stories: others some lauvh- 
able joke of AZsop; others cut jokes, thai | 
may laugh and lay aside my wrath. Ani if 
we should not be won by these means, forth- 
with he drags in his little children by ‘he 
hand, his daughters and his sons, while | 
listen. And they bend down their heads 
together and bleat at the same time. And 
then their father, trembling, supplicates me, 
as a god, on their behalf to acquit him from 
his account.’’ And later, when the dog 
Labes is being tried for stealing a Sicilian 
cheese and every argument has failed, his 
advocate exclaims: ‘‘ Where are his puppies? 
‘Mount up O amiserables and, whining, beg 
and entreat and weep.” 

I hold some opinions upon trial by jury, 
but I shall not attempt to develop them 
now further than to notice one regrettalle 
tendency, and it is for jurymen to le 
influenced by considerations other than 
the evidence adduced —in most cases in 
which corporations or employers defend. 
It may be said that this tendency really 
arises from a meritorious motive, to help thie 
weak against the strong. The ragged logic 
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of the thing would be amusing had it not 
become so serious a matter. Justice must 
be sacrificed that kindness may be shown, 
and that kindness shown only in liberality 
with «ther people’s funds. An institution 
which in certain classes of cases habitually 
result; in injustice surely cannot long be toler- 
thout change. Is it conservatism or 
‘ that makes it possible for abuses 
so long? When we can wrap up any 
question, put it in a pigeon hole and mark 
it ‘finally settled,’ there is such a comfort- 
able fecling of relief that the dust of centuries 
may umulate upon it; the times may 
complcicly change, and an institution now 
irrational and obsolete may remain as a 
revere’ relic of a once living reform. 

When some one strong enough and 
ous enough arises — shall I say to 
a system which exacts unwilling 
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and often burdensome service, from those 
having no special qualifications to perform 
it, some progress will 


be made in the 
administration of justice. 

In speaking of notable tendencies, I could 
not ignore specialization, though I have 
little to say further than to mention it, 
I think we all have a sub-conscious prejudice 
in favour of the all-around man as he is 
familiarly called. He may never be particu- 
larly brilliant, but his opinions are generally 
reasonable and sound, and we would all be 
sorry to see him disappear or relegated to 
the background. But of all things which 
we should be ready to admit, none are 
more obvious than the limitation of human 
capacity, and the ever increasing volume of 
possible knowledge. My own young hope- 
ful after his first week at school said: 
“Father, do I know now, as much as I 
don't know?’”” And he seemed much dis- 
couraged when I was unable to assure him 
that he had already mastered the fair half of 
human knowledge. Inthe realm of our own 
profession we may well stand aghast in the 
height and breadth and length and depth 
of the sphere which confronts the law 
student. By the mastery of principles, he 
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may be able to do something in most 
branches of the law, but there remains a 
great mass of learning upon each question, 
and of this he must not be ignorant, if he 
wishes to rise above mediocrity. To be 
expert in every branch of the law has 
ceased to be a possibility, and specialization 
is the result of necessity wherever the 
centres of litigation are sufficiently large 
to permit of it. Medicine and surgery have 
already become almost distinct professions, 
with specialization in their respective 
branches, and it would be idle to deny that 
in law specialization has produced more 
exhaustive, if not always, more profound 
learning. The elder Disreali asks: ‘‘Are 
the original powers of genius, then, limited 
to a single art, and even to departments 
in that art? May not men of genius plume 
themselves with the vain glory of universal- 
. Cicero failed in poetry, Addi- 
son in oratory, Voltaire in comedy, and 
Johnson in tragedy Such in- 
stances abound and demonstrate an import- 
ant truth in the history of genius that we 
cannot, however we may incline, enlarge the 
natural extent of our genius any more than 
we can add a cubit to our stature. We may 
force it into variations, but in multiplying 
mediocrity or in doing what others can do 
we add nothing to genius.”’ If there be a 
singleness in genius, as Disraeli calls it, how 
much more shall the average lawyer find his 
powers unequal to the task of attaining 
excellence in the many and diverse fields of 
his profession. As I said, a moment ago, 
it is only in the large centres of litigation 
that this inevitable tendency will be felt, 
for some time at least. Before passing from 
‘the question of specialization, may I be 
forgiven if I refer to a very important per- 
sonage in many modern trials — the expert 
witness. He must be a very imporiant 
person, or he would never have attracted 
so much attention, even provoking observa- 
tion upon the positive, the comparative, 
and the superlative of veracity. The mother- 
in-law would never have headed the list of 
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jokes —in quantity, I mean — were she 
not the most important factor in the house- 
hold. It is characteristic of the age we live 
in that the discoveries: in the arts and 
sciences instead of being locked up in the 
universities and learned societies are im- 
mediately pressed into utilitarian service, 
become the subjects of every-day contracts 
and the causes of every day accidents. If 
it be unreasonable to expect counsel to 
attain to excellence in every branch of our 
profession, much more would it be unreason- 
able to expect them to master the principles 
and practice of all the arts, sciences and 
handicrafts. The expert witness is becom- 
ing more and more a necessity in a large and 
continually growing class of cases. But is 
not his present position somewhat anoma- 
lous? His scientific and technical knowl- 
edge must be utilized in some manner. He 
naturally testifies to the facts, or alleged 
facts, of the particular science in question, 
but his value as an expert lies in his ability 
to convince the tribunal that his opinion is 
right, and his argument is under oath. This 
fact does not usually ‘‘cramp his style,’’ if 
I may use an up-to-date expression. I sug- 
gest for you, in your greater wisdom to 
ponder how we can best separate argument 
from testimony. Shall the judges call in 
experts to sit as assessors, as they do in 
the Admirality Courts, or shall counsel 
be authorized to employ experts to argue 
‘the technical questions in a case, or shall 
we have to appoint special courts, com- 
posed of scientific men, to whom our 
judges might refer difficult questions of sci- 
ence or technique for decision? The present 
system is not quite satisfactory, and some 
consideration may appropriately be given 
to the question of its improvement, in order 
to deal more efficiently with this increasing 
class of litigation. 


I must not weary you by referring to too 


many modern tendencies, but as we are here 
assembled in the secrecy of our own chamber 
I may summon enough courage to ask in a 
whisper a delicate question — Is our pro- 





fession becoming too mercenary? Her: at 
least we may discard the smug hyprocrisy 
that represents the lawyer as the great ex- 
ponent of altruism. Speaking for myself 
alone, while fully endorsing the maxium * hat 
“there are nobler things than pennies,” [ 
have no great sympathy with the doct ine 
that the emoluments of the profession o1 zht 
to be to the worthy lawyer a matter of the 
greatest possible indifference. Nor have | vet 
discovered any reason why any portio of 
of the community should look askanc: at 
lawyer who realizes from his professic i a 
half respectable competence. But there are 
still some who view the matter as the au’ hor 
of ‘“‘The Borough” did : — 


“One man of law in George the Second’s reig 
Was all our frugal fathers would maintain ; 

He, too, was kept for forms, a man of peace 
To frame a contract, or to draw a lease ; 

He had a clerk with whom he used to write 

All the day long, with whom he drank at nigh 
Spare was his visage, moderate his bill, 

And he so kind, men doubted of his skill. 

Who thinks of this, with some amazement sees 
For one so poor, three flourishing at ease; 

Nay, one in splendour! See that mansion tall ; 
That lofty door, the far-resounding hall ; 

Well furnished rooms, plate shining on the board, 
Gay liveried lads, and cellar proudly stored ; 
Then say how comes it that such fortunes crow! 
These sons of strife, these terrors of the town.” 


It goes without saying that it ought t: 
the ambition of a lawyer as well as of a co’ 
spinner to pay his debts honestly, and to viv 
to his family the enjoyment of a fair s)i< 
of life’s comforts and pleasures. My n 
sage, therefore, would not be to avoid money 
making as you would the plague; it wo 
rather be to exercise the same intellige: 
and caution in looking after your own i 
vestments as you devote to your clic 
affairs. With character, industry and ave 
age ability, there is no reason why a lawyer 
should not realize some degree of success in 
his calling, and according to every righteous 
principle, this ought to mean that he makes 
some money. He does not usually keep it. 
Why? Of course, I am bound to say | do 
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not now. Is the lawyer more speculative 
than the merchant? Is there anything in 
the practice of law calculated to make him 
so? “Love is sometimes called a lottery, but 
surel’ no one ever dreamed of speaking so 
disrespectfully of law. I had a few words 
with « company promoter not long ago and 
I ask-d him whether he found lawyers, as 
a clas», more speculative than other people. 
His r-ply was given in the venacular with 
evide: t sincerity : — ‘‘ The man does not live 
who ould do one of them for a five-dollar 
bill, |ut they are the easiest mark in the 
couniry fora couple of thousand each.” We 
must _nquire into this, and instead of preach- 
ing t. the junior bar to be sure to make less 
mone’, let us tell them to take better care 
of whit they do make. Having said this 
much, let us enquire whether there is any- 
thing in the suggestion that we are becoming 
too mercenary. I heard Governor Hughes, 
of New York, tell a story which may or may 
not have reached you. A young man left 
home {or one of the law schools of Hungary 
filled with high hopes of returning ere long 
bearing the coveted dog skin — the diplomas 
being all written on dogskins. He diligently 
kept all the terms and followed the course 
until he graduated with distinction. But 
he returned home without the coveted di- 
ploma. His family and friends gathered 
aroun’ him and said: ‘‘It is all very well for 
you to say that you passed with honours. 
If you did, where is the diploma?’’ The 
only excuse the young man had to offer was 
that there were more lawyers than there 
were (logs in Hungary. 

Our ranks are not thinning out anywhere 
as far as I can discover. Every year brings 
its new influx of aspiring barristers, each 
requiring a new constituency. Is there not, 
at least, some temptation .to sink into the 
arts of competition; and do we not hear dis- 
cussions of the question how far a lawyer 
may advertise? I repeat what I said a 
Moment ago that I believe it right that a 
lawyer should make money, and I think 
the lawyer receives less monentary reward 





for his labor than any class save the clergy, 
but when young men come to the profes- 
sion of the law with the primary and 
dominating purpose of making money, the 
knell will be sounded of those honorable tra- 
ditions which to this day give us a right to 
the respect and confidence of our fellow men. 
If money be your object in life, do not com- 
mit the supreme folly of coming to the 
Bar. You'll find far more of it in railways 
and banks, and warehouses and factories. 
Law is not a money-making business. The 
ambition for wealth is omitted from the 
lawyer's oath of office. . He consecrates him- 
self to other and higher purposes. I am 
quite well aware that anything that might be 
said of the distinction between trades and 
professions would be regarded by many as 
irritating twaddle. As a basis of class dis- 
tinctions there has been very much that is 
irritating. The strong men of commerce 
upon whose sagacity, enterprise and capital 
so much depends for the material develop- 
ment of a country, command our respect and 
admiration, and, perhaps — too often, — our 
envy. We must not assert a vaunting claim 
to superiority, but we ought to remember 
that there is something distinctive of the 
professions. Your clergyman ministers to 
your spiritual nature, and your respect for 
him is not gauged by the amount of his 
stipend. Your physician’s skill is engaged 
for the lives and health of your loved ones. 
The world’s criteria of values yield before 
the great experiences of life. Sit by the 
bedside of your only child when the gray 
dawn begins to reveal again the pallor of 
the sunken cheeks, and you will think less 
of the rise and fall of stocks; nor will you 
compare your devoted doctor with your 
excellent broker. You will simply say the 
two are quite different, and the one is not 
measured by any standards that are known 
on the exchange. So must we pause to 
remember in the hurry-scurry of routine, 
that as lawyers we are not dealing with 
pig iron and molasses, but with eternal 
principles of morals and justice, upon the 
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application of which depends not only the 
security of life, property and reputation, 
but even of liberty itself. Our constitutions 
and our laws may decree liberty, but it is 
only in the working out of these laws that 
we shall enjoy liberty, and that wrong and 
oppression shall cease. Let us remove not 
the ancient landmarks. Let us not lower 
the standards that concern the honor of the 
profession. Change must needs come in 
the methods and the etiquette of the pro- 
fession; but let us not suffer these changes 
to obscure that, which for the true lawyer 
must always be above money-making, and 
above fame, the fact that his sacred obliga- 
tion and his highest privilege is to assist 
in the administration of pure, justice. 
Changes will come in the administration 
of justice, too, and the duty of the Bar 
will always be to see to it, by all that we 
hold worthy of respect and preservation, 
that whatever these changes may be, they 
shall never be suffered to corrupt its cardinal 
notice or to pervert its essential truth. 

I have not yet referred to what is one 
of the most noteworthy and most welcome 
of the tendencies of our times, the awaken- 
ing of Bench and Bar to a truer realization 
of the relative importance of substance and 
form. The development of the science of 
pleading is a very interesting subject. 
A science which Chancellor Kent could 
pronounce “equally curious, logical and 
masterly”’ is naturally well worth study. 
The despatch of legal business in an expedit- 
ous and rational mannner absolutely re- 
quired and still requires that the claims 
of litigants should be stated with definite- 
ness and with logical method. Everyone 
knows that the primary purpose of plead- 
ing was to discover with clearness the actual 
questions in issue between the parties, but 
it is equally known to all that in the intricacy 
and sublety of this science, that which was 
merely formal or incidental came to be 
regarded as sacramental, and it is within the 
recollection of some of us who cannot be 
truly called very old men that many a just 





cause was irrevocably lost, and many an 
unjust cause was won upon mere techni- 
calities, without their substantial merits 
being ever enquired into. That such a 
thing was possible was no credit to the 
administration of justice. When our pl<ad-’ 
ing in Canada was highly technical, on» of 
our Chief Justices implored the bar to tght 
with the sword of the warrior and not 
with the dagger of the assassin. Progress 
is everywhere now in the directior of 
simplifying pleading. The old forms are 
one by one being discarded. Only that 
is retained with serves some useful pur) ose 
of convenience and fairness. The povyer 
of amendment is so extended and is so 
exercised that the missing dot to the “i” 
and the cross to the ‘‘t”’ is actually supplied, 
rather than that justice should misca:ry. 
There is a disposition of enquire into and 
decide the substantial merits of each cise. 
On the criminal side it is not so easy now 
to escape upon some miserable technicality. 
It is only right and just that an accused 
person should know precisely what he is 
charged with, but that is all he has a rivht 
to in the indictment. This all means that 
we are to get below the surface, to regard 
the substance rather than the form, to seek 
for the real thing and not for the mere name. 
We are to preserve so much form as is neces- 
sary for orderly and logical arrangement, lout 
the form is only the means — the end is the 
right and the truth. 

And the law’s proverbial delay is receiving 
universal attention, and will receive much 
more, as there is so much to be done to 
remedy wrong here. It was once said that 
the people preferred the swift injustice of 
the Vice-Chancellor to the tardy justice 
of the Chancellor. Every member of the 
Bar present knows that very often justice 
delayed is justice denied. I believe I am 
right in saying that even in the last five 
years great progress has been in this regard 
and, excepting a few jurisdictions where 
business has increased beyond the capacity 
of the courts to dispatch it, the average 
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delay between the institution of proceedings 
and the trial has been considerably reduced. 
This has been effected by the co-operation of 
Bench and Bar in a sincere desire to remove 
the reproach that has so long been cast upon 
the law and its administration. The 
existence all over this continent of Bar 
associations such as this is one of the most 
signs of the times. Their great 
in the removal of abuses and the 
introd of reforms cannot be over- 
estimated. In so far as. I haye. been able 
to peruse their proceedings it has appeared 
to me that they have discussed and are 
discussing the questions arising, in no 
narrow selfish spirit, merely to advance the 
peculiar interests of the profession, but in 
a broad spirit of statesmanship, to advance 
the interests of the people and the nation. 

In a period when industrial conditions are 
such that important questions must continu- 
ally arise touching the relations of capital 
and labour, of producer and consumer; 
when the voice of the demagogue is pro- 
claiming class antagonism; when interests 
that should meet in a spirit of conciliation 
and work together harmoniously for the 
country’s progress are too often ranged one 
against another in conflict and bitterness; 
when the law is looked to as the one and 
only remedy for all social and economic ills 
and the Legislatures are besieged with 
demands for the passing of this law and 
that, how great the importance of such 
as these of scholarly and 
enlightened men, who know how laws work, 
who are independent of popular election and 
of party control, who can discuss every 
measure freely and thoroughly, and exert 
upon public opinion and upon parliaments 
the great influence which untrammelled 
thought and learning and experience are 
entitled to exercise. I may be too sanguine, 
but I hope for much from this influence. 
The Bar in the past has neither cringed before 
moneyed interests nor been overborne by 
popular clamor. Is it too much to hope 
that it may do something towards solving 


hopefu! 
influer 
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associations 





those questions of increasing difficulty and 
increasing urgency — how to conserve the 
national energy that is wasted in class 
friction and how to co-ordinate the interests 
of classes and masses, not upon the mere 
shifting assumption of convenience, but 
upon the more enduring principles of 
justice and humanity. The new year is 
with us, and the new era is coming. We all 
believe in Carlyle’s stalwart optimism. The 
false and the base may flourish for a time, 
but the true and the kind are eternal. We 
may depend upon it, things will right them- 
selves ere long. It may be per aspera ad 
astra, but the way will be smoother in 
proportion as disinterested wisdom is de- 
voted to removing the obstacles. The Bar 
Associations of America have already accom- 
plished great things for law reform in many 
directions and even for the world’s peace 
by their propaganda of international arbi- 
tration, and I doubt not they will be a 
potent factor in adjusting the law to the 
complexities of modern conditions and in 
preparing for the new era of greater possi- 
bilities and still wider freedom that the 
New Year bells, of which we heard so 
lately, are ready to chime in: 
“ Ring out the feud of rich and poor 
Ring in redress to all mankind, 
Ring out a slowly dying cause 
And ancient forms of party strife, 


Ring in the nobler modes of life, 
With sweeter manners, purer laws. 


Ring out the want, the care, the sin, 
The faithless coldness of the times, 
Ring out, ring out my mournful rhymes, 

But ring the fuller minstrel in, 


Ring out false pride in place and blood, 
The civic slander 4nd the spite, 

Ring in the love of truth and right, 
Ring in the common love of good. 


Ring out old forms of foul disease, 
Ring out the narrowing lust of gold, 

Ring out the thousand wars of old, 
Ring in the thousand years of peace. 


Ring in the valiant man and free 
The larger heart, the kindlier hand, 

Ring out the darkness of the land, 
Ring in the Christ that is to be.” 
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Whatever is done in the interests of justice 
is permanent work, for the stability of society 
depends more upon it than upon anything 
else. By the reign of law and justice we 

-maintain what is worth preserving in our 
‘ civilization, and by its promise are we 
inspired by enterprise ana progress. The 
masterful minds of the world have generally 
recognized this. Frederick the Great, in 
his strangely checkered but always heroic 
career, laid the foundation for a united 
Germany, but he fostered the spirit that 
has made that empire great, not alone by 
the varying fortunes of war, but by his 
reforms in the administration of justice 
and by the compilation of laws that did 
honour to his name. What a strange 
fascination there is about Frederick! Im- 


petuous, lion-hearted, undaunted by the 
combination of nations, his little weaknesses 
contributing to the versatility of a character 
never quite bizarre, but to the last degree 
picturesque. 


A few months ago I wandered 
about Potsdam where he loved to retreat 
with Voltaire, and I sauntered through his 
palaces, but their gorgeous decoration 
seemed garish when compared with the 
simple majesty of his tomb in the little 
crypt of the Garrison Church. 

And at “Sans Souci’’ I read Frederick’s 
last will and testament, written by himself 
in French, in a clear hand on a single sheet 
of paper. His intense face looked down 
from many a canvas on the walls, and one 
could fancy his re-incarnation, for from 
this sheet of paper the very soul of him 
seemed to speak :— 

“Si je meurs durant la guerre — je 
veux que cet empire soit administre avec la 
justice, la sagesse et la force.” 

“If I die during the war — I will that this 
Empire be administered with justice, with 
wisdom and with force.” 

Last in order the force that has made his 
name reverberate throughout an astonished 
world; then wisdom, that with all his 
gettings he had sometimes missed; but 





first, justice, that was often wanting in 
his ambitious diplomacy, but which i: his 
heart he worshipped, and which in the 
remissions from his enterprise of arn s he 
had found time to enthrone in his civil p. lity, 

Bonaparte said: ‘“‘ The grandest n onu- 
ment I shall ever have is the Code 
leon.”” How true were his words! The 
booming of guns and the clash of steel 
at Austerlitz and Marengo, and Jena and 
Wagram are lost in the silence of a cen- 
tury, and the dazzling frame of mil tary 
genius will grow fainter as the orld 
grows wiser, but the Code Nap: leon 
remains to-day a mighty living force - not 
only in Europe but in parts of the New 
World too, for the. preservation of s. und 
principle and the progress of mankind. 

It has taken the world a long tim: to 
learn the elements of justice. It seems to 
have progressed more easily in the dire: tion 
of beauty than of righteousness, devel. \ing 
imagination before conscience. When . las- 
sic art was at its very zenith, slave ga leys 
ploughed the dancing waters of the »lue 
fEgean. Venetian art with its charm: of 
Orientalism was decorating palaces and 
temples with heavenly beauty while the 
Bridge of Sighs still echoed the groans of 
the victims of political persecution; and «lear 
old Florence, with all its heritage of 
Etruscan art could banish a Dante to linger 
and die in Exile far from his native city 
that he loved so well. Justice and freeiom 
have been a long time coming. If we could 
attain-to justice in every relation of life, it 
would not be a very bad world. Some- 
times rather hard, rather inflexible, but there 
would be little room for complaint. But 
even when we have ascended to the plane 
of justice we shall not have reached per‘ect 
civilization. I need not blush to say it to 
lawyers, there is something higher than 
law —and that is love. That, that [ro- 
fessor Drummond called “‘the greatest thing 
in the world,” that good-will that was 
linked by the Divine Herald with peace on 
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earth. When we have learned justice we 


shall progress to love and 


“all men’s good 
“ Be each man’s rule and universal peace 
“ (ie like a shaft of light across the land, 
«“ And like a lane of beams athwart the sea, 
« Thro’ all the circle of the Golden Year.” 


I sha!! not forget the last evening I spent 
at the great Paris Exposition. The ear 
was enc ):anted with music and the eye with 
light and color. The iridescent fountains 
glowed with ever changing hues — now 
emeral’, now sapphire, now crimson, now 
golden, while the long serpentine lines of 
light culminated in the sparkling brilliance 
of the Trocadero. When the senses are 
enchanted how easy to dream! And I asked 
myself, [s this, realization or is it not rather 





prophecy —‘‘that which man has done 
but earnest of the things that he shall do.” 
Do we not hear the tongues of all nations 
in the surging mulititude? Have we not 
here the accumulated knowledge of the 
world? A ray of dazzling brightness fell 
from the tower across the dome of the 
palace of arts and rested on the figure of an 
angel, pure and white, refulgent against 
the blackness of the night. Was it my 
dreaming or was it her message: ‘‘Whether _ 
there be prophecies they shall fail; whether 
there be tongues they shall cease; whether 
there be knowledge it shall vanish away — 
But now abideth faith and hope and love — 
these three, but the greatest of these is 
love.” 
MontTREAL, CANADA, January, 1908. 
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AMERICA AND THE MIDDLE TEMPLE 
By C. E. A. BEDWELL 


N the heart of the Metropolis of the 

British Empire but so secluded as to 
form a haven of rest and peace from the tur- 
moil of the thronged thoroughfare stand the 
three groups of buildings — Lincoln’s Ing, 
Gray’s Inn, and the Temple —in which 
the barristers have their Chambers. The 
chief of these is the Temple which is appor- 
tioned between the Societies of the Inner 
and Middle Temple. The history of the 
four Inns of Court is lost in the mists of 
antiquity, and in particular the date at 
which the lawyers succeeded the Knights 
Templars in the possession of the Temple 
Church and surrounding property is a matter 
of uncertainty. The records of the two 
Inns carry the enquirer back only for a 
period of four centuries, but Sir John 
Fortescue, writing in the middle of the 
fifteenth century, has left a description of 
the course of study at the Inns of Court. 
He tells us 

“That knights, barons and the great 
nobility of the kingdom, often place their 
children in these Inns of Court; not so much 
to make the laws their study, much less to 
live by the profession (having large patrimo- 
nies of their own), but to form their manners 
and preserve them from the contagion of 
vice. . . . They learn singing and all 
kinds of music, dancing and such other 
accomplishments and diversions (which are 
called Revels) as are suitable to their 
equality, and such as are usually practised 
at Court. At other times, out of term, 
the greater part apply themselves to the 
study of the law. Upon festival days, and 
after the Offices of the Church are over, 
they employ themselves in the study of 
the sacred and profane history; here every- 
thing which is good and virtuous is to be 
learned; all vice is discouraged and ban- 
ished.’’! 


1 De Laudibus Legum Angliz. p. 172. 





Towards the latter part of the sixti enth 
century the records are sufficiently in « ctail 
as to furnish a connected narrative 0: the 
life and members of the Inn. During that 
period the Middle Temple Hall was er: «ted 
and still remains one of the finest speci: 1ens 
of Elizabethan architecture. By day the 
light is diffused through the stained- ‘lass 
windows containing the coats of arm; of 
distinguished members, and at night the 
electric lamps illumine the hammer | °< 
roof and the fine oak screen which 
magnificent piece of Renaissance vy 
From that time to the present it has 
nessed many memorable scenes of 
one of the most notable was the admi 
in 1905 of Mr. Choate, then Americ 
Ambassador at the Court of St. Jame:, 

a place at the Bench table of the Society 
The Benchers form the governing body 
the Inn. The meeting at which they regu- 
late its affairs is known as the Parliament. 
By tracing the history of the closing years 
of the sixteenth century it may be possible 
to establish an earlier connection between 
the Society of which Mr. Choate is a 
bencher and the nation of which he has heen 
the accredited representative. 

In 1555 Richard Hakluyt, cousin of the 
Geographer, was admitted to membership 
of the Inn and Chambers. Among his con- 
temporaries was Miles Sandys, brother of 
Edwin Sandys, afterwards Archbishop of 
York. Some time before 1570 young 
Richard Hakluyt, then studying at West- 
minister School, came to visit his cousin at 
his Chambers in the Temple and “found 
lying upon his boord certeine bookes of 
cosmographie with an universall mappe” 
which aroused his curiosity. The elder 
Richard, no doubt glad to have a ready 
listener, gave him a long “discourse ”’ which 
so impressed the young man as to induce 
him to form a resolution that he “would 
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by God’s assistance prosecute that know- 
ledge and kinde of literature the doores 
whereof (after a sorte) were so happily 
opened before me.’? Thus in the Middle 
Temple -was begun the record of the geo- 
graphical enquiry which has transfigured 
the map and revolutionized the history of 
the wo: 

On +27 January 1574-5, was admitted 
Anthony Ashley, son and heir of Anthony 
Ashley, of Dome, Wilts, who may be iden- 
tified with the clerk of the Privy Council 
of that name and therefore with the tran- 
slator of Waghenaer’s important naval 
work.” the following -month Walter 
Raleigh |;ccame a member and seems to have 
lived in the Temple for at least two years 
though ai this trial he declared “if I ever 
read a word of the law and statutes before I 
oner in the Tower, God confound 
me."* lic became a Hakluyt, 
the elder, who resided continuously in the 
Temple until his death in 1rsgr. 

On April 27th 1584, Sir Walter Raleigh 
set forth the first expedition to colonise 
Virginia in “two barkes under the commande 
of Master Philip Amadas, and Master Arthur 
One Philip and 
heir of John Amadas of Plymouth, was fined 
by the of the Middle Temple 
on May 28th of that year for being absent 
from his his 


was a pri 
friend of 


Barlow. Amadas, son 


Benchers 


studies in Lent Term, and 
name docs not appear again in the records. 
If the Victionary of National Biography 
is right in identifying Ralph Lane, who 
followed after Amadas and,in due 
course, became the first Governor of Vir- 
ginia, with the second son of Sir Ralph Lane 
of Horton, Northamptonshire, then he, too, 
Was a Middle Templar. In the same year 
as Sir Walter Raleigh sent forth his expedi- 
tion, his stepbrother Adrian Gilbert, also 
a Middle Templar, and younger brother 


soon 


' The Epistle Dedicatorie to the Principal Navigations 
1589, 

? See Di tionary of National Biography. 

* State Trials Vol. II. col. 16. 

* Purchas’s Pilgrimages Vol. IV, p. 1645. 





of the more famous Sir Humphrey Gilbert, 
obtained a patent incorporating him with 
certain associates under the name of the 
Colleagues of the.Fellowship for the discov- 
ery of the North West Passage. 

Hakluyt does not appear to have practised 
the law by which course he would have 
attained to the office of Reader and prob- 
ably Treasurer, but in 1585 on account of 
his standing and long association with the 
Inn he was invited to become an associate 
with the Bench. In the same year he 
published his treatise containing “‘induce- 
ments to the liking of the voyage intended 
towards Virginia in 40° and 42° degrees 
of latitude.” His first reason “the 
glory of God by planting religion among 
these infidels,’’ and there is no doubt that 
a strong religious spirit prevailed amongst 
the earlier adventurers. 

From 1580 to 1588 Sir John Popham who 
took a prominent part in the colonizing 
projects of the period held the highest office, 
the Treasurership in the Inn. He does not 
appear to have been present, however, when 
Sir Francis Drake received in the 
Middle Temple Hall on August 4, 1586, 
upon his victorious return from the West 
Indies. The the 
minutes of Parliament of the Inn as follows: 

“ Die 


was 


was 


occasion is recorded in 


dié Augusti Anno 
D’ni 1586 annoq, Regni D’ne Elizabethe 
Regine 28’0 Franciscus Drake Miles unus 
de consortio Medii Templi post navigatione 
anno preterito susceptam et Omnipotentis 
Dei accessit 
tempore Prandii in Aulam Medii Templi 


Iovis quarto 


beneficio prospere peractam, 
ac recognovit, loanne Savile Armigero tunc 
lectori, Matheo Dale, Thome Bowyer, 
Henrico Agmondesham et Thome Hanham 
Magistris de Banco et aliis il’m presentibus, 
antiquam familiaritatem et amicitiam cum 
consortiis generosorum Medii Temple prez 
dict., omnibus de Consortiis in Aula presenti- 
bus, cum magno gaudio, et unanimiter, 
gratulantibus reditum suum fcelicem.”’ 
From the wording of the entry it would 
appear that Drake’s visit to the Hall was 
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not by special invitation, and the presump- 
tion is supported by the absence of the 
Treasurer. He seems to have called casually 
much in the same way that Mr. Choate did 
on his way to the Hague Conference and 
to have received the congratulations of 
the benchers who were present upon his 
safe return from his expedition. 

The wording of the entry also supports 
the tradition that Drake had been admitted 
a member in earlier years though it is not 
possible to trace the exact date. Probably 
the admission was entered in the volume 
of the records which is missing for the 
years from 1524 to 1551. Attention may 
be drawn to the name of Thomas Hanham 
among the signatories. For years he oc- 
cupied a chamber with Popham. In 1582 
he had been Reader of the Inn and in 1589 
was created serjeant at law. Hanham’s 
second son, Thomas, also a member of the 
Inn, was one of the grantees of the Virginia 
patent of 1606. 

Drake was also received at the Inner 
Temple, but there is no mention of any 
occasion similar to the admission together, 
on Feb. 2., 1593, of Sir Martin Frobisher, 
Admiral Norris and Sir Francis Vere, or of 
Sir John Hawkins in the following year. 
Hawkins, we know, was a friend of the 
Hakluyts and the others were not likely 
to have been strangers to them. 

Sir John Popham was succeeded as 
Treasurer of the Inn by Miles Sandys, and 
Robert, younger brother of Anthony Ashley, 
became a member almost at the same 
time. He was keenly interested in travel 
and geographical study. Ashley made 
journeys into foreign parts from the Middle 
Temple, which served as headquarters, and 
the varied collection of books which he 
bequeathed to the Honorable Society “to 
be unto them as the foundation of a library” 
still testifies to his desire “‘to get some 
knowledge of foreigne countries.” It is 
reasonable to suppose that the only set 
now in existence of the Molyneux Globes, 
published in 1592, was an item in his library 





——... 


and thus found a resting place in the 
Middle Temple. The construction 0o' the 
globes was due to the munificence of 
William Sanderson, a wealthy mer: hant, 
who was a liberal patron of geogra) hical 
exploration. The globes are 2 ft. 2 inches 
in diameter and were the largest tha’ had 
been made up to the time of their pu )lica- 
tion. Upon the celestial as well a: the 
terrestrial globe there is a dedication to 
Queen Elizabeth. The printing of them 
was entrusted to Hondius, the celel rated 
engraver and cartographer at Amster lam. 

In 1590 an expedition consisting of three 
ships was sent to Virginia ‘‘at the s ecial 
charges of Mr. John Wattes of London, 
merchant.”* On two or*three occ: sions 
about that date the Benchers of the \iddle 
Temple admitted honoris causa distinguished 
members of the Corporation, and Mr. W «ttes, 
afterwards Knighted Lord Mayor and an 
active member of the Virginia Com) any, 
became a member of the Inn by that nieans 
in 1596. Another expedition, fitted out 
at the expense of Sir Walter Raleigh, sailed 
from Plymouth on March 25th, 1602, for 
Virginia under the command of Bariholo- 
mew Gosnold, a member of the Middle 
Temple. He died in Virginia on August 
22nd, 1607. A contemporary record tells 
us that “‘he was honourably buried, having 
all the Ordnance in the Fort shot off with 
many vollies of small shot.” Anthony 
Gosnold, a relative of his, went to Virginia 
in 1605. 

Sir John Popham, afterwards Chie! Jus- 
tice of the King’s Bench, is supposed to 
have prepared the first draft of the Charter 
of the Company in 1606, and undoubtedly 
took an important part in its affairs. One 
of the chief members of the company 
which sailed from England at the end of 
1606 and established the settlement of 
Jamestown was George Percy a younger 
brother of the Earl of Northumberland. 
He had been admitted a member of the Inn 


1 Hakluyts Voyages III. 288, 
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on May 12,1597, at the age of seventeen. 
His published accounts contain a good 
deal of information about the colony of 
which he.more than once acted as Governor. 

In the second party of settlers was a 
certain Gabriel Beadall, who with John 
Russell was set “‘to learn to make clapbord 
ne trees and ly in woods. 
making it theire delight to hear the trees 
thunder 2s they fell, but the axes so oft 
blistered their tender fingers that commonly 
every third blow had a lowd oath.to drowne 
the echo; for remedy of which sin the 
President devised howe to have everie 
mans oathes numbered, and at night, for 
every oath to have a can of water poured 
downe his sleeve, with which every offender 
was so wished (himself and all) that a man 
should scarce heare an oathe in a weake.””! 
It may be only a coincidence that about 
thirty ycars later there was a Gabriel 
Beadall keeping a stationer’s shop at the 
Middle Temple as a tenant of the Inn. 
On the other hand it is quite possible that 
having gained a little money Beadall re- 
turned to his native land and set up in 
business under the auspices of those who 
had been instrumental in sending him to 
Virginia. 

Shortly after the formation of the new 
colony we find a connection between the 
Temple and the Virginia Settlement through 
quite a different channel. The Rev. 
William Cranshaw, father of the poet, 
who preached the sermon in connection 
with the departure to Virginia of Lord 
Delaware on Feb. 21, 1609-10, was Reader 
of the Temple Church from 1605 to 1613 
and is known to have been deeply interested 
in the infant English commonwealth. Un- 
like his friend, the Rev. William Symonds 
who had preached before the Virginia 
Company in Whitechapel Parish Church in 
the previous year, he had never been a 
resident in Virginia though a Mr. Raleigh 
Crawshaw was in the second party of 


cut do 


" Proceedings of the English Colony in Virginia by 
W.S. 1612. p. 48, 





settlers and is mentioned several times in 
Mr. Simonds’s narrative. Another friend 
of the Reader of the Temple Church was 
the Rev. Alexander Whitaker, son of the 
Master of St. John’s College, Cambridge, 
who ministered in the colony and was 
drowned there. 

Richard Martin, whose erratic tempera- 
ment has gained for him prominence in 
the history of the Inn, was also connected 
with the Virginia Company. In 1591 he 
was expelled for an assault in the Hall 
upon another member, but some years 
later was allowed to return, was called to 
the Bar and finally became a Reader of 
the Inn in 1615. Martin was an advocate 
of considerable force but spoilt his eloquence 
by indulgence in raillery and invective. 
In 1614 he acted as counsel for the Company 
in some proceedings before the House of 
Commons who passed a resolution of censure 
upon his speech which was described ‘‘as 
the most unfitting that was ever spoken in 
this house.’” 

Among the contemporaries of Robert 
Ashley were the sons and nephews of the 
Treasurer, Miles Sandys; William, Miles, 
Edwin, George, and Henry were the names 
of the five sons who were members of the 
Inn. His brother the Archbishop also had 
five sons who were members, — Samuel, 
Edwin, Thomas, Henry and George. Neither 
Mr. A. F. Pollard nor Mr. Sidney Lee who 
wrote the notices of Edwin and George 
Sandys in the Dictionary of National Bio- 
graphy appear to have been aware that 
there were two Edwins and two Georges, so 
that, in consideration of this evidence, it is 
probable that both biographies require con- 
siderable emendation. Edwin, son of the 
Treasurer, is mentioned in the Records of 
the Inn as a Knight in 1602, whereas Mr. 
Pollard states that Edwin, son of the Arch- 
bishop, was knighted on May 11,. 1603. 
Perhaps the other Edwin was the rightful 
husband of one or more of the four wives 
whom Mr. Pollard assigns to the Arch- 


1 Commons Journals i. 488. 
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bishop’s son. But for the present purpose 
it is not necessary to examine at length 
the difficulty whether the Archbishop’s sons 
or the Treasurer’s sons were the Virginia 
adventurers. Allfour were members. Either 
two form a strong link between the Inn 
and the Virginia Company. In the first 
party of settlers who sailed in 1606 there 
was a Thomas Sandys who may be identified 
with the fourth son of the Archbishop born 
in 1568 and admitted to the Inn in 1588. 
To the evidence of the intimate associa- 
tion between the Middle Temple and two 
of the most prominent men in the govern- 
ment of the colony may be added the fact 
that the Ferrars, who were equally well 
known in the administration of the Company, 
had some connection with the Inn. Erasmus 
and William were both members and the 
latter was called to the bar. They are 
believed to have died before the date of the 


available records of the Company. But 


Thomas Collett who was nephew of Nicholas 
Ferrar and is generally understood to have 
been assistant secretary lived to be one 


of the “ancient ’’ members of the Inn. He 
was admitted in 1619, called to the bar Nov. 
24, 1626, was made. a bencher Nov. 5, 1652, 
and an entry shows that he was alive in 
1663. Richard Tomlyns, George Thorpe, 
and William Tracy, are names familiar in 
the administration of the Company and 
may probably be identified with contem- 
porary Middle Templars. 

Unfortunately the early records of the 
Company cannot be traced, but from 1619 
to 1624 they are available and have been 
admirably edited by Miss Kingsbury under 
the direction of the Librarian of Congress. 
They furnish further evidence of the connec- 
tion between the Middle Temple and the 
Company. With the exception of a passing 
reference to Lincoln’s Inn no other Inn of 
Court receives mention in the minutes. 

On Nov. 3, 1619, the Court of the Virginia 
Company chose for their counsel Sir 
Laurence Hyde and Mr. Christopher Brooke. 
The latter was a member of Lincoln’s Inn, 





but the former belonged to the Middle 
Temple, having been Treasurer in 1616, 
He was admitted to the Council cf the 
Company in 1623. Among the members 
of the Committee appointed in 1620 to 
protect the rights of the Compan: was 
Nicholas Hyde, no doubt Sir Laurence’ 
nephew, afterwards Judge and Treasurer of 
the Inn. It was formerly the custo.n for 
families to show an allegiance to on» Inn 
of Court much in the same way as they 
do now to a particular public shoo!, and 
the name of Hyde appears upon the re: isters 
even more often than Sandys. Lord 'agett 
was an active member of the Company 
and also a Middle Templar. Suc ‘ssive 
members of the family occupied a ch: mber 
over the Middle Temple Gate. 

On July 7, 1620, the Council, upon the 
suggestion of Sir Edwin Sandys, ap} 
committees to deal with the various m 
requiring attention in the governm 
the colony. The first committee wa 
the compylinge into a bodie the px 
lawes and magistracie of England necvssarie | 
or fitt for that Plantation.” It consisted of 
Sir Thomas Roe, Mr. Christopher Brooke, 
Mr. Selden, Mr. Edw. Herbert and Mr. 
Philip Jermyn. Sir Thomas Roe was a 
member of the Middle Temple and hac! been 
recommended by the King for the oftice of 
Treasurer of the Company. Mr. Philip 
Jermyn who became a member of the § 
Council in 1622 was a barrister of the j 
Inn and held the office of Reader in 1629. 
Two Committees of the company of which 
he was a member were instructed to meet 
at his Chambers in the Temple. 

Under date Nov. 14, 1621, is an 
in the records which may be transcriled:— | 

“Mr. Churchill Moone of the Middle 
Temple in London, gentleman, having cighte 
shares of land in Virginia allowed by the 
auditors did upon request passe them over 
with approbacion of this Court in manner 
following viz. he assigned 4 of them unto 
Mr. Charles Cratford of the Middle Temple 
in London Esquire, also he assigned two 
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to Mr. Richard Chettle. And two unto 
Mr. William Wheat of the Middle Temple 
Esquire.’ Mr. Richard Chettle appears 
from the records of the Inn to have resided 
in the Middle Temple but not to have been 
a member. On April 30th, 1623, another 
member «f the Inn, Mr. Thomas Culpepper, 
became the owner of three shares of land. 

The Virginia Company was dissolved in 
in 1624,:0 that throughout the whole of its 
history ihere can be traced links between 
the Inn and the Company and the evidence 
may be thought sufficient to justify the 
suggestion that the Society of the Middle 
Temple siowed considerable interest in the 
birth of tue American nation. _ 

Mention may be made of another connec- 
tion to which there is no parallel at either 
of the other Inns of Court between the Inn 
and the United States. Five signatories 
of the Declaration of Independence were 
members of the Middle Temple — Edward 
Rutledge, Governor of South Carolina, 
Thomas Ilayward, Judge Thomas Lynch, 
Arthur Midleton and Arthur McKean, who 





drafted the Constitution and was first 
chief justice of the Supreme Court of 
Pennsylvania. John Rutledge, who was 
Chairman of the Commission appointed to 
draft the first Constitution of the United 
States and was nominated by Washington 
to be second chief justice, was a student 
for five years at the Middle Temple. John 
Dickinson the ‘“‘Pennsylvanie Farmer,” 
Arthur Lee of Virginia, William Livingston, 
one of the framers of the Constitution, and 
Peyton Randolph, President of the Con- 
tinental Congress at Philadelphia, were also 
members, and the last named was called 
to the bar at the Middle Temple. Thus 
the legal knowledge acquired in the Inn 
made a considerable contribution to the 
establishment of sound government, so that 
besides assisting at the birth of the nation 
the Society of the Middle Temple may lay 
claim to have aided in equipping it for an 
independent life upon its attainment of a 
separate existence. 


Lonpon, ENG., March, 1908. 
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THE SHERMAN LAW AND CONTRACTS IN RESTRAINT 


OF TRADE 


T common law a contract in restraint 
of trade is valid and enforceable if the 
restraint is reasonable, but invalid and 
unenforceable if the restraint is unreason- 
able. This test of reasonableness is the 
outgrowth of a long line of adjudications, 
gradually changing with changes in the 
conditions of trade. 

It is at least historically interesting to 
note that in the earliest reported case upon 
the subject, found in Year Book, 2 Hen. V 
fol. 5, pl. 26, decided in the year 1415, where 
the obligation sought to be enforced against 
the defendant was that he would not use 
his art of a dyer’s craft in the city of the 
plaintiff for one-half year, —.an obligation 
which in the light of modern common law 
decisions might be held reasonable and 
valid, — the court not only held the obli- 
gation void, but added: ‘and by G— 
(per Dieu), if the plaintiff were here, he 
should go to prison till he paid a fine to the 
King.”” The spirit of this forceful, if 
inelegant remark, was not made into law 
for three hundred and seventy-five years 
after which interval it appeared in the 
enactment of the criminal clause of the 
Sherman Anti-Trust Act. 

The case of Mitchel v. Reynolds, (1 
P. Wms. 181), is generally conceded to be 
the leading case upon the point that “a 
bond 6dr promise to restrain oneself from 
trading in a particular place, if made upon 
a reasonable consideration, is good,” but 
where the restraint is general, it is oppresive 
and void. We cannot, within the limi- 
tations of this article, follow the develop- 
ment of the test of reasonableness, and the 
effect upon the law of the changing con- 
ditions of trade. Briefly, as communica- 
tion and commerce to distant markets 
became more and more possible and profi- 


By Paut Epcar Lesu. 








table, the field of trade from which a man 
by contract could bind himself to withdraw 
became larger and larger. To quote the 
modern doctrine from the New York Court 
of Appeals — ‘‘ When the restraint is gene- 
ral, but at the same time is co-extensive 
only with the interest to be protected and 
with the benefit meant to be conferre: ’ 

the contract is ‘‘ as reasonable as when the 
interest is partial and there is a correspoiid- 
ing partial’ restraint.’”” (Diamond Match 
Co. v. Roeber, 106 N. Y. 473, 482.) 

To the rule that the restraint at common 
law must be reasonable, there is this cor- 
rollary, that the covenant of restraint in a 
valid contract is usually if not always ancil- 
lary to and in aid of a main contract, and 
not the principal object of the transaction. 
An example of such an ancillary restraint 
is that placed upon the vendor of a business 
with its good will, binding him not to 
engage in a competing business. Judge 
Taft, in United States v. Addyston Pipe Co. 
(87 Fed. 271) says, speaking of the com- 
mon law: ‘ No conventional restraint of 
trade can be enforced unless the contract 
embodying it is merely ancillary to the 
main purpose of a lawful contract.” 
Whether or not this sweeping statement is 
sound as to the common law, it is undeniable 
that almost all contracts in restraint of 
trade held enforceable because reasonable 
are ancillary to a principal lawful transaction. 

These common law doctrines may be 
briefly summarized in this wise: that the 
restraint must be reasonable; that the 
law refuses to enforce a contract unreason- 
ably restraining trade because of the injury 
to the public and of the injury to the party 
himself. A restraint will usually be held 
unreasonable when it is the principal object 
of the contract, for there is then nothing 
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to justify or excuse the restraint; a restraint 
will be held reasonable when ancillary to a 
principal contract and necessary to protect 
the covenantee. 

The illegality imposed by the common 
law is merely negative, i.e., the courts will 
not enforce the contract; the illegality 
gives rise to no affirmative rights of disso- 
lution or punishment by the Government, 
and to no affirmative redress for an individ- 
ual injured by such a contract. 

This hasty glance at the common law 
will help to a more intelligent study of the 
change wrought in this branch of the law 
by the enactment and enforcement of the 
Federal Anti-Trust laws. 


Tue STATUTES OF THE UNITED STATES. 
Wuat Is A ‘‘ RESTRAINT OF TRADE?” 


The existing anti-trust laws of the United 
States are embodied in the Sherman Anti- 
Trust Act, passed July 2, 1890, Ch. 647 
(26 Stat. L. 209), as supplemented with 
regard to importations into the United 
States, by the Act of August 27, 1894 
Ch. 349 (28 Stat. L. 570). Proceedings 
have thus far been brought under the Act 
of 1890, and so it is with the construction of 
this legislaion that we will concern our- 
selves. 

The act is entitled — ‘‘ An act to protect 
trade and commerce against unlawful re- 
straints and monopolies’ and provides as 
follows:! 


‘ Every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the 
several states, or with foreign nations, is 
hereby declared to be illegal .. . ”’ 


Section 3 contains the same provisions with 
regard to the trade of the territories and the 
District of Columbia with each other and 
with the states and with foreign nations, 
making the provisions of the Act co-exten- 


‘Other sections of the Act will be quoted infra, 
as they are discussed. 





sive in application with the power of the 
Federal Government in this regard. 

The expression of the statute now to be 
considered is “‘ every contract in restraint of 
trade or commerce.”’ 


THE TEST_OF REASONABLENESS. 


It has been the vigorous contention of 
those who seek to limit the application of 
this legislation that this expression of the 
statute is to be construed to apply only to 
those restraints obnoxious to the common 
law. The language of the Act, it is con- 
tended, is to be construed with reference to 
the purpose announced in its title, to wit, 
the protection of trade against ‘“ unlawful 
restraints ’’; every restraint was not unlaw- 
ful by the common law, which was in force 
and in thé minds of Congress at the time of 
the passage of the act, hence Congress 
intended to except lawful restraints from 
the operation of the act. At common law 
(supra), contracts in reasonable restraint of 
trade were lawful and enforceable, those 
in unreasonable restraint were not. By this 
construction the statute was sought to be 
dwarfed to inhibit those restraints only 
which were unreasonable. 

This question came before the Supreme 
Court in the United States v. Trans-Missouri 
Freight Association (166 U. S. 290), and’ 
the contention was distinctly negatived. 
The bill was to dissolve a combination 
among several railway companies for the 
maintenance of reasonable rates on hitherto 
competing lines, alleged to be void under the 
Act of 1890. The District Court had dis- 
missed the bill, because, among other 
reasons, the contract was not in restraint 
of trade ‘‘in violation of the first section 
of the act of July 2, 1890” (53 Fed. 452) 
because the restraint was not such as would 
injure the public, in other words, because 
it was a reasonable restraint of trade. Upon 
appeal by the complainant, the Supreme 
Court reversed this decision, holding — 


“that the language used in the title refers 
to and includes and was intended to include 
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those restraints and monopolies which are 
made unlawful in the body of the statute. 
It is to the statute itself that resort must be 
had to learn the meaning thereof, though 
a resort to the title here creates no doubt 
about the meaning of and does not alter the 
plain language contained in its test.” 
(P. 327-) 

After restating the contention we are con- 
sidering, the Court continued: 


“The term is not of such limited signifi- 
cation ... A contract may be in re- 
straint of trade and still be valid at common 
law. Although valid, it is nevertheless a 
contract in restraint of trade, and would 
be so described either at common law or 
elsewhere. . . . When, therefore, the body 
of an act pronounces as illegal every con- 
tract or combination in restraint of trade or 
commerce among the several States, etc., 
the plain and ordinary meaning of such 
language is not limited to that kind of con- 
tract alone which is in unreasonable restraint 
of trade, but all contracts are included in 
such language, and no exception or limita- 
tion can be added without placing in the act 
that which has been omitted by Congress.”’ 
(p. 328.) 

In this case it was argued that the agree- 
ment ‘for maintaining reasonable rates ”’ 
‘was necessary to the life of the railroads, 
that in the absence of such reasonable 
restraint as that imposed by the agreement, 
unrestricted competition, by the peculiar 
nature of railroad property, spelled ruin. 
The court took issue with this contention, 
and then concluded, — ‘‘ These considera- 
tions are, however, not for us. If the Act 
ought to read as contended for by defend- 
ants, Congress is the body to amend it.”’ 
(Pp. 340). 

This decision and the doctrines just 
quoted were adhered to by the Supreme 
Court upon motion for a rehearing and 
reiterated in the Joint Traffic Association 
case (174 U.S. 505, 573-575) in the face of 
most earnest and able argument and repre- 
sentation of the ‘‘ widespread alarm with 
which it was received ”’ (p. 573), yet coun- 
sel for the combinations were so slow to 
believe that this was not the vulnerable 


point of the Act of 1890, that in almost 
every decision under the Act the Court has 
found it necessary to hold that the eommon 
law test of reasonableness is not applica! le. 

The opinion of Mr. Justice Brewer in the 
Northern Securities case (193 U.S. 197, 340) 
may be believed, by reason of some of its 
broader statements, to be a yielding to this 
contention, but the writer prefers to regard 
it as merely stating the rule exepting frm 
the Act ‘“‘ those minor contracts in partial 
restraint of trade,’’ which the Supreme 
Court has since held distinctly were not 
directly in restraint of trade and hei ce 
not condemned by the Act. (Vide tnjr:.) 


RELATION OF COMPETITION TO TRADE 


Since it was decided that no succ ss 
would reward a contention in each case t! at 
the restraint imposed on trade was reasun- 
able, the defendors of the combinations took 
this bolder stand, that it was not estib- 
lished that there was any restraint of tride 
at all. 

In the case immediately following ‘he 
Trans-Missouri case in the Supreme Court, 
the United States v. Joint Traffic Asso- 
ciation (171 U. S. 505, 558-559), the Court 


states this change of contention in this 
wise : 

“Itis ...said ... that the point there- 
in decided ... was simply that all con- 


tracts, whether in reasonable as well as in 
unreasonable restraint of trade, were included 
in the terms of the Act, and the question 
whether the contract then under review was 
in fact in restraint of trade in any degree 
whatever was neither made nor decided.” 


The argument was well supported by Mr. 
Carter, for the Joint Traffic Association, as 
follows: 

“It (the agreement), does, indeed, pur- 
port to restrain competition, although in 
very slight degree and on a single point. 
That is one of its objects, and if competition 
and commerce were identical, being. but 
different names for the same thing, then 
indeed, in assuming to restrain competition 
even so far, it would be assuming in a corres- 
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ponding degree to restrain commerce; but 
surely no such identity will be pretended. 
Commerce is the interchange of commodities. 
Competition is one of its incidents only, and 
but an occasional incident. To identify 
anything with one of its occasional incidents 
would be an error. ...A restraint upon 
competition does not of necessity restrain 
traie, but may even promote trade. .. .” 
(43 L. ed. 267.) 


This contention, that a restraint of com- 
peti‘ion is not necessarily a restraint of trade, 
is but a corrollary to the attempt to fasten 
the common law test of reasonableness upon 
the anti-trust legislation. Under the latter 
coniention it had been argued that a 
restricting agreement to abate the evils of 
unrestrained competition imposed: but a 
reasonable restraint on trade, under the 
former it Was now argued that a restraint of 
competition merely was no (or no direct) 
restraint of trade. The same (alleged) 
economic facts were introduced under guise 
of this new contention as had been under the 
old. 

-It is the theory of the writer that this 
change of the form of the monopolists’ 
- contention was induced, first, by the decisive 
disallowance of the test of reasonableness, 
and, second, by the intimation by the 
Supreme Court that the statute would not 
be applied unless the element of restraint 
of trade entered directly into the contract 
(vide infra). Ergo, said the monopolist, 
let us argue that our contract only n- 
directly restrains trade. Therefore it was, 
in the writer’s opinion, that Mr. Carter 
renovated and rechristened the old argu- 
ment in favor of ‘‘ reasonable restraints ’’ to 
mect the supposed views of the court. 

The holding of the Supreme Court that 
this contention had necessarily been nega- 
tived by the Trans-Missouri decision is 
consistent with this theory. Directly 
answering the contention we have quoted, 
the Court said: 


‘ The natural, direct and immediate effect 
of competition is, however, to lower rates, 
an to thereby increase the. demand for 





commodities, the supplying of which in- 
creases commerce, and an agreement whose 
first and direct effect is to prevent the play 
of competition restrains instead of pro- 
moting trade and commerce. . . . An agree- 
ment of the nature of this one, which directly 
and effectually stifles competition, must be 
regarded under the statute as one in restraint 
of trade, notwithstanding there are possi- 
bilities that a restraint of trade may also 
follow competition. . . . ”’ (p. 577.) 


Thus it is, that however open to argu- 
ment as a question of political economy 
may be the wisdom of unrestrained competi- 
tion, the Supreme Court has made it a rule 
of law that any interference with the free 
play of competition in interstate trade, is an 
illegal restraint of trade under the anti- 
trust Act of 1890. 

Another interesting phase of this question 
was presented in the case of United States v. 
Addyston Pipe and Steel Company (175 
U. S. 211). The contract sought to be 
dissolved by the government divided among 
the six defendant corporations, manufactur- 
ers, transporters and vendors of iron pipe, 
the territory of the United States for the 
purpose of bidding for contracts, and es- 
tablished a system of determining among 
these six companies which one should be 
allowed to successfully bid for each contract 
offered. It was most ingeniously urged by the 
defendants that since but one contract could 
be awarded for the work proposed at any 
one place, and therefore but one person 
could in any event secure it by virtue of being 
the lowest bidder, the selection by the defend- 
ants of one of their number to make the 
lowest bid as among themselves could not 
operate as a restraint of trade, that the com- 
bination affected only the selection of the 
lowest bidder and did not limit the number 
of contracts. 

Obviously, however, this argument ad- 
mitted a restraint of competition, and the 
court therefore held it a restraint of trade. 
Said the court: 


“It is the effect of the combination, in 
limiting and restricting the right of each of 
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the members to transact business in the 
ordinary way, as well as its effect upon the 
volume or extent of the dealing in the com- 
modity, that is regarded... . It is not 
material that the combination did not 
prevent the letting of any particular con- 
tract. . . . The question is as to the effect 
of such combination upon the trade in the 
article, and if that effect be to destroy 
competition and thus advance the price, the 
combination is one in restraint of trade.”’ 


(p. 245.) 


Other decisions are but amplifications 
and applications to novel facts of the 
doctrines deducible from the opinions already 
cited, and the limitations of this article for- 
bid their further mention. We therefore 
conclude, that a restraint of trade within 
the purview of the statute is an interfer- 
ence, however reasonable, with the natural 
and free play of competition. 


Wuat Contracts RESTRAIN TRADE. 


How and how much must the element of 
restraint of trade be involved in a contract 
to bring it within the purview of the anti- 
trust laws? The unfailing criterion for 
determining, in this regard, whether a con- 
tract is within the purview of the statute 
is by inquiring — does it directly, not inci- 
dentally or collaterally, but directly, affect 
trade? 


CONTRACTS REGARDING PARTICULAR 
BuSINESSES, MANUFACTURE, ETc. 


It was a phase of this inquiry that arose 
in the first case before the Supreme Court 
in connection with the Act of 1890, that of 
United States v. E. C. Knight-Co., (156 U.S. 
1). Briefly stated, the case was this: the 
defendant American Sugar Refining Com- 
pany, already largely controlling the manu- 
facture of refined sugar in the United States, 
bought up the controlling interest of the 
stock of four of its chief competitors, also 
defendants, and thus acquired a monopoly 
of the business. The suit was instituted by 





a bill filed by the Attorney General for the 
dissolution of the combination. It was 
conceded that competition was stifled and 
a monopoly established, but the contention 
was that the restraint, if any, was of manu- 
facture and not of commerce. Upon the 
facts of this particular case, the Supreme 
Court sustained the contention, saying: 


‘“ Doubtless the power to control manu- 
facture of a given thing involves in a certain 
sense the control of its disposition, but t!is 
is a secondary and not the primary sen-e; 
and although the exercise of that power miy 
result in bringing the operation of commer: e 
into play, it does not control it, and affects 
it only incidentally and indirectly. . 
There was nothing in the proofs to indicate 
any intention to put a restraint upon trade or 
commerce, and the fact, as we have seen, 
that trade or commerce might incidentaily 
be affected was not enough to entitle the 
complainant to a decree.’’ (p. 12, p. 17.) 


Subsequent decisions have shown that tie 
doctrines here laid down are applicalle 
only when the combination is, as here, solely 
of the manufacture, and “ there is nothing 
in the proofs to indicate any intention to put 
a restraint upon trade ’’; and when, there- 
fore, it can be truly said that there is no 
direct effect upon trade. 

When the Addyston Pipe and Steel Co. 
case (supra) came before the court, it was 
urged upon the authority of the Knight case 
that the agreement among the defendant 
manufacturing companies was not a regu- 
lation of commerce. The court pointed out 
the limitation we have suggested to the 
Knight case, that in that case there was no 
agreement as to the future disposition of the 
manufactured article, and that the probable 
intention to dispose of it by sending it to 
some market in another state was held 
immaterial. The Court very properly held 
the decision, so construed, to be not con- 
trolling. As may be seen by a glance at the 
facts of the Addyston case (supra, pp. 9-10), 
the contract therein was for the direct and 
immediate regulation of the contracts of 
sale of the manufactured articles. 
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An almost opposite contention was that a 
contract regulating transportation only was 
not a regulaion of trade. This was first 
made in the Trans-Missouri case (supra), 
where it was argued that Congress did not 
intend to include a regulation of railroads 
and transportation, and also that the con- 
tention is born out by the fact that rail- 
road regulation was embraced in a previous 
statute, the Interstate Commerce Act. But 
the answer is as simple as it is conclusive, 
that persons engaged in the business of 
transportation were, on principal and author- 
ity, engaged in commerce; therefore an 
agreement between them as to rates was an 
agreement directly and immediately affect- 
ing commerce. ‘ Railroad companies are 
instruments of commerce and their busi- 
ness is commerce itself’’(p. 312.) Since 
the Act of 1890 was expressly aimed at 
restraints of commerce, it was held imma- 
terial that transportation companies clearly 
included within its terms were also affected 
by the previous statute. This doctrine is 


so briefly stated not because of minor im- 


portance but because it is so indubitably 
sound in principle. 

Most often the question of whether or not 
the element of restraint. of trade is so 
involved in a contract as to bring it within 
the statute arises and is discussed with the 
constitutional objection, that the contract 
does not affect interstate trade. Particularly 
was this true in Hopkins v. United States 
(171 U.S. 578), where a combination of com- 
mission merchants, dealing in live stock at 
Kansas City, was held not in restraint of 
interstate commerce, because their busi- 
ness was local; they performed services 
upon an article of interstate commerce, but 
were not themselves engaged therein. The 
court laid down this doctrine as decisive 
of the case — ‘‘ There must be some direct 
or immediate effect upon interstate com- 
merce in order to come within the act”’ 
(p. 592). A like conclusion was reached in 
Anderson v. United States (171 U. S. 604), 
upon very similar facts. 





The two cases last cited are to becontrasted 
with that of Montague & Co. v. Lowry 
(193 U. S. 38). Leading dealers in tiles, 
principally in California, entered into a 
combination with manufacturers of these 
articles, without the state, by which all 
persons not members of the association were 
practically excluded from trade with mem- 
bers. The association had power of arbi- 
trary refusal of applications for membership, 
and by its by-laws excluded the smaller 
dealers, of which the plaintiff was one. The 
plaintiff sued a member of the association 
for threefold damages under the Act of 1890. 
The Court again applied the test we have 
suggested, that of the directness of effect upon 
commerce, and held that by narrowing the 
market open to the plaintiff, ‘“‘ the agree- 
ment directly affected and restrained inter- 
state commerce” (p. 48). 

Upon the authority of this and other 
cases above discussed, the Supreme Court 
on the 3rd of February, 1908, held a com- 
bination of union hatters and other labor 
unionists to boycott a manufacturer of 
hats who refused to unionize his shop, to be 
within the condemnation of the Act. The 
Court were unanimous in holding that since 
the combination “ essentially obstructs the 
free flow of commerce between the States, 
or restricts in that regard, the liberty of a 
trader to engage in business ”’ it was clearly 
and without further demonstration made 
illegal by the Act. (Loewe v. Lawlor, 
‘Danbury Hatters Case,” not yet reported.) 
This case well exemplifies a large class of 
cases arising under the Act, in that the gist 
of the wrong complained of here was the 
concerted action, the ‘‘ combination,”’ rather 
than a contract. 

ANCILLARY CONTRACTS IN RESTRAINT 

oF TRADE. 

Recalling the distinction at common 
law between ancillary contracts in restraint 
of trade, such as that protecting the vendee 
of a business with its goodwill, and those 
having for their chief or only purpose a 
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regulation of trade (supra, p. 3); one of the 
most logical of the arguments advanced to 
convince the courts that the Anti-trust Act 
“was to be construed to be aimed only at 
reasonable restraints of trade, was this: 
Congress intended to pass a reasonable law; 
the law would be unreasonable if it made 
illegal and criminal such ancillary contracts 
in restraint of trade; therefore, Congress did 
not intend to include all contracts in restraint 
of trade within the condemnation of the 
Act. The supreme Court has never ques- 
tioned the truth of the premises of this 
argument, and has negatived its conclusion 
only when sought to be too broadly applied. 
The Court has never tried to escape the 
conclusion that so far as ancillary or col- 
lateral contracts in restraint of trade are 
concerned, the Congress did intend to 
exclude some restraints of trade from the 
operation of the statute. 

The exception is made in favor of this 
class of contracts, however, not because the 
restraint is held reasonable ,but because the 
contract only indirectly regulates trade, — 
because the agreement is but a “ part of a 
sale of a business and not . . . a device to 
control commerce.’’ Until the term before 
last of the Supreme Court,! this rule and 
its reason were supported, in that court, 
only by dicta. The reason of the rule had 
been forecast in the Joint Traffic case 
(p. 568): 


“6 


. . the sale of a good will of a business 
with an accompanying agreement not to 
engage in a similar business was instanced 
in the Trans-Missouri case as a contract 
not within the meaning of the act; . . . To 
suppose, as is assumed by counsel, that the 
effect of the decision in the Trans-Missouri 
case is to render illegal most business con- 
tracts . . . because, as they assert, they 
all restrain trade in some remote and indirect 
degree, is to make a most violent assumption 
and one not called ‘for or justified by the 


+ Excepting Bement v. National Harrow Co., 
(186 U. S. 70), because it is based partly upon its 
peculiar facts as involving a patent, a legal mon- 
opoly. 





decision mentioned, or by any other decis- 
ion of this court.” 


Mr. Justice Brewer’s opinion in tie 
Northern Securities case, if strictly con- 
strued, is but an indirect statement of the 
doctrine here suggested (193 U.S. 197, 360 
supra pp. 6-7). 

In the Cincinnatti Packet Co. v. Bay (2°00 
U. S. 179), decided in January, 1906, tie 
question came squarely before the court 
by a suit for an instalment of purcha e 
money upon a contract of sale sought to ve 
avoided because the vendee had also agre«d 
as a part of the consideration not to cor- 
pete with the vessel sold. The court sad 
(p. 185): 


oe 


. . . there has been no intimation froin 
any one, we believe, that such a contract, 
make as part of the’sale of a business aid 
not as a device to control commerce woud 
fall within the act. On the contrary, it his 
been suggested repeatedly that such a con- 
tract is not within the letter or spirit of tle 
statute.” 


By this construction there is excluded 
from the operation of the statute, in its 
entirety, the class of contract which were 
the subject of practically all of the conteste:| 
cases at common law. 

It seéms, then, that the effect of the 
statute is to illegalize but one class of con- 
tracts which were valid at common law; 
for if the contract were chiefly and directly 
to regulate and restrain trade, the common 
law would pronounce it invalid, if unreason- 
able, and valid, if reasonable, while the 
statute would invariably pronounce it illegal 
as directly restraining trade; and if the 
restraining covenant were collateral to a 
principal legal contract, then the common 
law might either pronounce it reasonable 
and valid, or unreasonable and invalid, 
but the statute does not apply at all, 
because it only incidentally and indirectly 
restrains trade. The contingency covere:| 


by the statute and not by the common law 
is the possible case where a contract directly 
and chiefly for the regulation and restraint 
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of trade might be held at common law valid 
because reasonable. Such holding is im- 
povsible under the statute. 


THE EFFECT OF THE STATUTE 


The illegality fastened upon a restraining 
contract by the anti-trust laws, however, 
is much more serious in its consequences 
than that attaching to such contract by 
the common law. These statutory conse- 
quences are now to be discussed under our 
second inquiry. The major portion of this 
article has been devoted to an inquiry as to 
the scope of the Act, because the language of 
the Act designating the contracts to be 
acte! upon by it is so general as to require 
much examination into the decisions to 
determine its precise meaning; whereas the 
language of the Act devoted to the effeéts 
of the inclusion of a contract within its 
terms is more specific and admits of little 
misconstruction. These effects will be con- 
sidercd in the order of their appearance in 
the Statute. 


ILLEGALITY IN GENERAL. 


The Act (Secs. 1-3) declares such con- 
tracts ‘‘ to be illegal.’ This illegality is of 
the same effect as a defense to a suit upon 
the contract of restraint as was the similar 
illegality at common law. Thus, in Bement 
v. National Harrow Co. (186 U.S. 70), where 
the plaintiff contended that the supposed 
illegality of the contract sued on gave rise 
to such rights only as were set forth in the 
statute, the court ruled in this wise: 


‘“ Assuming that the plaintiff is right so 
far as any suit brought under that Act, we 
are nevertheless of opinion that anyone sued 
upon a contract may set up as a defense that 
it is a violation of the Act of Congress, and, 
if found to be so, that fact will constitute a 
good defence to the action ”’ (p. 88). 





* Judge Taft (Harlan and Lurton, JJ. concur- 
ring) has held that such a holding at common law 
would be error, upon the ground that such a 
contract is 7pso facto unreasonable (supra, p. 3). 


But the invalidity of the contract of com- 
bination does not avail as a defense to suits 
upon collateral contracts entered into by the 
illegally formed combination. This question 
arose and was decided in Connolly v. Sewer 
Pipe Co. (184 U. S. 540); which was a suit 
by a member of an allegedly illegal com- 


bination to recover for pipe sold to the 
defendant. The court said: ‘‘ The con- 
tracts . . . were collateral to the arrange- 


ment for the combination referred to . 
The combination may have been illegal, and 
yet the sale to the defendants was valid.” 

With respect to the general illegality, a 
contract illegal by the statute stands upon 
the same footing as a contract illegal by the 
common law. 


CRIMINALITY OF CONTRACT. 


The statute reads (Secs. 1 and 3): 


. . . Every person who shall make any 
such contract or engage in any such com- 
bination or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on convic- 
tion thereof, shall be punished by fine not 
exceeding five thousand dollars, or by im- 
prisonment not exceeding one year, or by 
both said punishments, in the discretion of 
the court.” 


In respect of this criminal consequence of 
illegality, we have little but the statute to 
guide us. There are no common law crimes 
against the United States (In re Greene, 
52 Fed. 104), nor did the common law of 
England include this offence as a crime, and 
so the statute is to be interpreted without 
this usual aid. The few prosecutions that 
have been brought under the Act have been 
decided adversely to the Government in the 
lower courts, usually upon demurrer or 
motion to quash, based upon insufficiencies 
of form. They settle practically but one 
point, — that the indictment must charge 
the offence with particularity, the words of 
the statute are insufficient. (See U. S. vw. 
Greenhut, 50 Fed. 469; U. S. v. Patterson, 
55 Fed. 605). Some light is shed upon the 





construction. of these criminal provisions by 
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the Northern Securities case, as follows: 
“It is said that this statute contains crimi- 
nal provisions and must therefore be 
strictly construed. . . . It means only that 
we must not bring cases within the pro- 
visions of such a statute that are not clearly 
embraced by it, nor by narrow, technical or 
forced construction of words, exclude cases 
from it that are obviously within its pro- 
visions.”” (193 U.S. 197, 358.) 


REMEDY BY INJUNCTION. 


The statute reads: 


‘Sec. 4. The several circuit courts of the 
United States are hereby invested with 
jurisdiction to prevent and restrain viola- 
tions of this act; and it shall be the duty 
of the several district attorneys of the 
United States, in the respective districts, 
under the direction of the Attorney-General 
to institute proceedings in equity to prevent 
and restrain such violations.” 


The section provides further as to procedure 
and authorizes a temporary injunction in 
proper case. 

Plain as is the provision of the statute, the 
Supreme Court in the Trans-Missouri case 
(166 U. S. 290, 342), where the action was 
under this section, found it necessary to 
make this ruling: 

‘‘Tt is also argued that the United States 
have no standing in court to maintain this 
bill, that they have no pecuniary interest in 
the result of the litigation or in the question 
to be decided by the court. We think that 
the fourth section of the Act invests the 
Government with full power and authority 
to bring such an action as this, and if the 
facts be proved, an injunction should issue.”’ 

Under this section of the statute, an 


injunction has frequently been asked by 


parties other than the Government. The 
case most frequently quoted in this con- 
nection is Blindell v. Hagan (54 Fed. 40), 
where an injunction was asked under the 
Act in a suit between individuals, and the 
court held: ‘‘ it (the Act) gives no new right 
to bring a suit in equity, and a careful study 
of the act has brought me to the conclusion 
that suits in equity or injunction suits are 





not authorized by it.”” This question has 
never been passed upon the the Supreme 
Court, but, by reason of its inherent logic 
and frequent affirmances by the Circuit 
Court of Appeals, it may be regarded as 
settled law. 

In the hands of the Government, however, 
this remedy has proven a most effect've 
one, and has been liberally applied by ‘he 
Supreme Court. In the Northern Securi- 
ties case (193 U. S 197) the Government 
sought an injunction against a combination 
that was well calculated, in form, to thw rt 
the purposes of the anti-trust act. ‘The 
contract was in form a mere sale of stock of 
two competing railway companies by ‘he 
majority (in value) of the stockholders to 
one company, the defendant corporation, 
organized and given power to hold stock by 
tht laws of New Jersey, which holding com- 
pany issued its own stock to the forinal 
vendors of the stock of the two railways. 
After it had been determined that the direct 
effect was to restrain trade contrary to the 
Act, it was argued that Congress could not 
constitutionally interfere by injunction with 
the ownership of stock and organization of a 
corporation given power by a State to do 
the specific acts complained of. The court 
held that it could legally enjoin the holding 
company from voting the stock and from 
exercising any control over the railway 
companies, and could enjoin the railway 
companies from paying dividends to the 
holding company; the shield of a State 
corporation could not protect a combination 
illegal under a constitutional Federal law. 
‘In short,” said the court, “‘ the Court may 
make any order necessary to bring about 
the dissolution or suppression of an illegal 
combination ”’ (p. 346). 


SEIZURE OF PROPERTY. 


A remedy that has as yet assumed no im- 
portance is that provided by Section 6 of 
the statute: 


“Sec. 6. Any property owned under any 
contract or by any combination, or pursuant 
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to any conspiracy (and being the subject 
thereof) mentioned in section one of this 
act, and being in the course of transporta- 
tion from one State to another, or to a 
foreign country, shall be forfeited to the 
United States, and may be seized and con- 
demned by like proceedings as those pro- 
vided by law for the forfeiture, seizure and 
condemnation of property imported into the 
United States contrary to law.” 


SUIT FOR THREEFOLD DAMAGES. 
The statute reads: 


‘See. 7. Any person who shall be injured 
in his business or property by any other per- 
son or corporation by reason of anything 
forbidden or declared unlawful by this act, 
may sue therefor in any circuit court of the 
Uniied States in the district in which the 
defendant resides or is found, without 
respect to the amount in controversy, and 
shal! recover three fold the damages by him 
sustained, and the costs of suit, including 
a reasonable attorney’s fee.” 


‘his suit for threefold damages is the 
only affirmative redress given by the act 
to individuals injured by contracts in 
restraint of trade. The most important 
limitation placed upon the Act in this 
regard is that the action to recover damages 
must be a direct one, and that relief cannot 
be claimed by way of set-off to a suit by the 
combination upon a collateral contract. In 
Connolly v. Union Sewer Pipe Co. (supra), 








such damages were claimed by way of set-off, 
and disallowed by the court, because, as the 
court said, the action authorized by the 
statute ‘“‘must be a direct one”’ (p. 552). 
The right of an individual to recover in a 
direct action for threefold damages was sus- 
tained in the case of Montague v. Lowry, 
which case has already been discussed. 

This second inquiry may well be concluded 
by the suggestion with which it was begun, 
that the plain provisions of the Statute are 
to be looked to, to determine the conse- 
‘quences of the criminality of illegality of a 
contract within the purview of the anti- 
trust laws. 


GENERAL CONCLUSIONS. 


To summarize briefly: (1) (a) Any inter- 
ference, however reasonable, with the 
natural play of competition is a restraint of 
trade; (b) the element of restraint must - 
enter directly into a contract to bring it with- 
in the purview of the act; (2) The statute 
makes such a contract illegal and void; 
gives rise to a right in the Government to 
prosecute criminally the contractors, to 
enjoin the carrying out of the contract, and, 
in proper case, to seize the property in- 
volved; and gives to an individual injured a 
right of action for threefold damages. 


WasuincTon, D. C., March, 1908. 
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THE SCOTTISH LAW STUDENT 


I wonder why I canna read, 

Why a’ my thoughts awa’ recede 

Frae books an’ law, an’ take no heed 
O”’ Shelley’s case, 

An’ seek alway with utmost speed 
Her bonnie face. 


I canna think on estates tail, 

Statute de donis old an’ stale, 

Frae a’ sic things I take leg bail, 
Maist a’ the while, 

An’ seek her house in yonder dale, 
To see her smile. 


I canna burn the midnight oil ; 

I canna like a student toil ; 

Frae a’ sic things I do recoil, 
An’ ’tis no sport 

To hear about a foolish broil 
Or sit in court. 


By “ GaeEL,” . 


I’d rather be upon the braes, 


These warm an’ bonnie springtime days 


An’ hear the birdies sing their lays, 
An’ with her bide, 

Than study up assaults, affrays 
Or homicide. 


I know folk winna call it wise : 

It’s foolishness I’ll na disguise ; 

But sic soft light is in her eyes, 
With it a-shining, 

For law nae power within me lies | 
To be a-pining. 


I fear I’ll meet with degredation, 

When asked in my examination 

To give some rule or illustration 
Or draw a pleading, 

An’ well I know it’s my salvation 
To be a-reading. 


I'll gae to work without delay ; 

This foolishness it winna pay; 

I’ll study seven hours a day, 
An’ win a prize: — 

Gin to her graces a’ I may 


But shut my eyes. 


HuMBOLDT, Iowa, March, 1908, 
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SQUIRE ATTOM’S DECISIONS 
UNDER THE TWELVE OR FOURTEEN MAXIMS OF EQUITY 


As SpeciaLty Epitep sy Hersert J. ADAMS 


MAXIM VII. 


[:quity Aids the Vigilant, not the Indolent. 

Epitor’s Note: We do not believe the 
Squire was right. Make-up is very much a 
part of the histrionic art. For instance; 
what would Juliet think, and above all how 
would she feel, in view of cosmetics, if 
Romeo were to make a mistake, and in 
place of the refined and sensitive gotee, he 
should adorn his physiognomy for the 
baluony scene with the facial peculiarity 
affe.ted by the Russian nihilist? In such 
cas’ Romeo would not survive Juliet, and 
the play would be spoiled. 

Whether the honors lean a little in favor 
of the Judge as between the freedom of his 
criticism from the involved language of 
the Heaven sent stage critic, and his own 
crimes revealed in the 3rd paragraph of the 
opinion in this case (which paragraph the 
special editor would like to omit here, as it 
will be omitted in the edition de luxe) will 
be left to a fair trial at his day of judgment, 
for contempt in his own court, when no 
doubt it will be justly decided that as there 
is a reward for every virtue, so is there a 
punishment for every pun and no corrobo- 
ration needed to convict. 


STORM vs. BARNES. 


Appeal by Defendant from the Propositions 
and Threats contained in the Summons 


EQuITY OF THE CASE: The well estab- 
lished rule in equity against indolent delay 
applies against a stale claim long dormant, 
evcn where it is attempted to sustain it by 
only recent constructive possession, and 
this especially in favor of a party in con- 
tinuous possession of the real key to the 
situation, abstract, or measured by penny- 
Weights and pounds, and in such party’s 








pocket; and held, that all keys are useful 
alike according to the value of the thing on 
the other side of the lock, and the time and 
manner in which the keys are turned. 

Where the use of the key to a trunk might 
tend to endanger if not shift the equities 
as the court finds them to exist, and in 
addition promote profitless wrangling, held 
that it is proper at once to decree upon the 
findings, apply the maxim, and assess the 
costs; for delay defeats equity. 


STATEMENT OF THE CASE. 


Plaintiff, Philander Storm, brings suit 
against the Hippodrome Theatre Company, 
for part of one week’s wages, $30.00, and 
$20.00 borrowed money, and in his opening 
statement asks the court to protect his secur- 
ity for the $20.00 consisting of a trunk which 
is being used to confine certain properties 
of the plaintiff in the way of items of make- 
up such as bald scalps, wigs, sideburns, im- 
perials, mustasches, gotees, whiskers, moles, 
a couple of tatoos, birthmarks, sets of corns 
and bunions with shoes to match, all of 
great value in his calling as actor. Defend- 
ant claims he only loaned the trunk to plain- 
tiff because of an accident to an old one of 
the plaintiff’s, and that this trunk is tem- 
porarily located at the theatre. It seems an- 
other claims a lien on the trunk in connection 
with a contract entered into some years 
years ago to manufacture it for the defend- 
ant, on which contract there is a nearly 
outlawed balance of $10.00. This lienholder, 
since thiS suit was brought has delegated 
the stage carpenter to keep watch of the 
trunk forhim. The defendant has delegated 
himself to watch the lien. He claims that 
though plaintiff is engaged under written 
contract at $50.00 per week as leading man 
in a melodramatic repertoire now running 
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at the Hippodrome, he had warned him some 
weeks ago that he was not acting up to the 
standard; but being assured by plaintiff 
that he would ‘‘make good,”’ things were 
comfortable till the next morning, during 
which interim he and plaintiff transacted 
some business. 

Defendant claims to have relied upon 
plaintiff’s representations as to his genius. 
Both parties attempted to introduce expert 
testimony bearing on the questions what was 
and what was not such histronic work as 
was sufficient under the contract. All par- 
ties agreeing, the trunk was sent for, the 
jury meanwhile being excused to take a cold 
bath and bring. along their bottles of 
Peruna. 

Opinion BY Attom, J. PP. 1. It now 
being in the midst of the dog-day term of 
the court, when everybody is taking 
Saturday afternoon off, and the churches all 
day Sunday, and there being little to excite 
the conscience of the law-abiding citizen to 
wakefulness, the court has deemed it oppor- 
tune that the trunk which figures equitably 
in this litigation should be brought into 
court. It was thought that a trunk said 
to have its insides bristling with tufts ot 
all manner of uncanny hair, especially if it 
remain within the full vision of the jury, and 
more especially if it were not allowed to be 
opened in their presence at all, would have 
a tendency in these, the aforementioned 
dog-days, to keep the members thereof 
sitting on the jury instead of sleeping on it; 
for sometimes that which conscience on 
account of absence cannot keep awake, 
curiosity will. 

2. Further the court is not inclined: to 
hold that the mere possession of any 
amount of make-up, from a wooden leg to 
a false wart, is evidence of ability as a play- 
actor. Evidence that a party knew enough 
to use such stage properties in time might 
appeal to equity under the maxim herein, 
but not that he in time might know enough. 
Neither question arises, however, and time 
is precious. 





3. Therefore it is open to argument out- 
side this court only that the trunk hid 
better have been opened. Cases are per- 
mitted to be opened in this court; but this 
trunk is not such a case. Hence, there will 
be no splitting of hairs on fine legal point 
as to the competency of the’ content 
thereof in this issue. This is not saying 
what might have been the ruling had it bec: 
a case containing a certain other thi: 
this hot afternoon in the dog-days. 

4. It seems that the plaintiff was engag 
to play the part of the honest and smart 
young workingman, John Tressider, in t 
play, ‘““Woman v. Woman,” and the de- 
fendant claims that he did not correct'y 
interpret his part, particularly in the scene 
where John after his day’s work returns to 
his wife and baby, where he finds tie 
evening meal nicely served for him. It is 
in evidence that the gallery went into a 
rage and then sulked through the balance 
of the play because Storm did not grab his 
two months-baby, throw it up to the 
ceiling and dexterously catch it by the leg 
as it came down, in exhuberance of fatherly 
pride. But this warning by the gallery 
against taking the baby up tenderly as he 
had presumed to do has been stubbornly 
ignored by the plaintiff. 

5. While the claim of defendant that 
Storm was too gentlemanly in his part of 
the young husband and father at home 
affects chiefly the question of his fulfilling 
his contract to act right, the court must not 
lose sight of the equities involved in the 
continuous possession before and at the time 
of suit of the key to the trunk. Defendant 
will not be heard to say that complainant 
is not acting like a gentleman in declining 
to surrender his interest in the trunk. 
Ungentlemanly once, ungentlemanly always, 
and vice versa. 

6. It is practically undisputed that the 
stage carpenter was not special bailee of the 
maker of the trunk when defendant, owner 
of the theatre, turned said trunk, which 
appears to be a good one, over to com- 
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plainant as inducement to or security for,— 
it matters not which — the loan, the recept- 
acle Storm brought there having been care- 
lessily smashed by this same carpenter of 
this same theatre, where there seem to be 
authoritative monitors of correct home 
conduct. The plaintiff here scores one. 

7. As to the $10.00 lien claimed, it may be 
said there is no question here of priority of 
equities, Which would be gauged by another 
maxim. This is too well known to any 
farming community to need elucidation. 
The language in one of the cases is clear. 
“A court of equity (like this) is never active 
(in the dog-days) in relief against conscience 
or public convenience, has always refused 
its aid to stale demands where the party 
has slept upon his rights,’ and more. 
Mr. Shellfish’s 54th Edition. You see how 


it iss A man may well sleep upon his 
purse, if there is anything in it; but this 
is different. 


8. The court is inclined to believe that 
the gallery is often a good judge of acting, 
particularly when the part does not involve 
those customs, situation and ideals which, 
the personnel of the gallery fall short of being 
much acquainted with. 

9. The court, the constable and the jury 
it is apprehended, have not the necessary 
tickets by which they may gain needed 
information as to this play-acting, and such 
as can not be gotten out of an investigation 
of the contents of the trunk. Upon produc- 
tion of the passports this case will be con- 
tinued till to-morrow; and the jury may. 
retire, the court only suggesting that they 
take seats as far forward as possible, yet 
avoiding the fiercer glare of the footlights. 
The court, and no doubt the jury have 
already made up their minds, subject only 
to the result of observations this evening. 
If the character, John Tressider, comes 
in to supper, throws his leg over the back of 
his chair and then himself into it, in the 
approved hurry of the waggish workingman, 
of course the court and jury may change 





their mind. And if nothing is doing in 





this line, it may at least be determined who 
Bessie is wife to. 

10. In the meantime it is hoped the 
plaintiff will keep the key to the trunk in 
his pocket in public, and the trunk where 
he pleases, until settlement is made of the 
loan, and thereby keep himself awake as 
to the equities. Upon finding that the 
plaintiff very aptly portrays the home 
manners of the workingman as they are 
and ought to be, 

DELAYED JUDGMENT in his favor 
is AFFIRMED. 


MAXIM VIII 
Equality is Equity. 

Epitor’s Note: The special editor would 
like to see the opinion, which he has taken 
unusual pains to draw out of the shorthand 
notes of this case, introduced into the 
schools. 


LAVENDAR vs. BACHELOR. 


Appeal from chattel mortgage foreclosure by 
Officer of State Court. 


Eguity oF THE Case: When personal 
property of one alleged by complainant to 
be deceased is in possesion of defendant 
under bill of sale to secure payment of 
money by the owner, although complainant, 
husband of such owner proves an equity 
therein, held, that equity can’t help such 
party out, though never so de-light-ed to do 
so as being nothing more than a square deal. 

Where parties to a divorce suit brought in 
one court, come together like old times in 
another court, /eld, that the latter forum 
may, under what equitable jurisdiction it 
boasts, equalize the honors, order a dis- 
missal, and wait for the order to be com- 
plied with. 


STATEMENT OF THE CASE. 

Enos Lavendar brings replevin to secure 
possession of a piano claimed by defendant 
under a bill of sale from the wife of Lavendar, 
conditioned upon her failure to pay the 
vendee’s attorney fee in said case. The 
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husband, Lavendar, had sued for divorce in * 


the absence of his wife at her folks’, but 
upon hearing of her death had dropped the 
suit; and in the present litigation claims 
the piano as survivor, on account of having 
paid half the purchase price, substantiating 
the allegation by receipts to him. Sworn 
copies of the Bill and answer in the divorce 
proceeding were introduced in evidence as 
hearing upon the question of intention as to 
property. 

At this moment an appealing voice speak- 
ing the words ‘“‘ Oh, Enos ’”’ sounded from 
the corner of the room where a veiled woman 
had seated herself; and she was at once found 
by the constable huddled on the floor. 
Complainant, himself almost in a state of 
collapse, tottered to her side and relieved 
the constable; and the court adjourned 
without further inquisitiveness. 

Judgment by confession favor of Mr. & 
Mrs. Enos Lavendar, subject to lien and 
costs, 

BeNepict Lovejoy, O.L.D. BAcHELLOR, 
Attorneys for Plaintiff. 

Opinion BY AttomM, J. P.: 1. The suit for 
divorce developed in the evidence intro- 
duced has not been nor will be tried here. 
The court hopes none will come before it 
unless the parties remain alive till the costs 
are paid. This court does not advertise 
for divorces. Yet the one in question is so 
clean, though so bitter, that even this court 
could have stood: to try it behind closed 
doors, there being no third party to spoil a 
pleasant little company of litigants. No 
prejudice is maintained here against the 
complainant for not bringing the suit here, 
nor against the defendant for not taking a 
change of venue. See recognized work on 
Removal of Causes. 

2. Yet the court is not relieved from some 
responsibility respecting that case. Though 
brought in the circuit court, incidents so 
strong, yea, dramatic, bearing upon the 
relations of the parties, have occurred in 
this piano case as to impel the attaching of 
our jurisdiction thereto; and once attached, 


the case must be followed up to the bitter | 





end, and all h— can’t get us loose. ‘he 
court will stop short of absolutely dis- 
missing the suit as to files and records 
merely, but nevertheless does so as on ‘he 
merits, and will lay down certain rules nd 
opinions to hereafter govern such causes in 
this court. See some book on Practic: 

3. The bonds of matrimony have oi en 
been applied to various impatient partie: in 
this court. In fact, the court has wor! ed 
up quite a bonding business. Many cn- 
scientious people regard our article as 
inferior to the sacred kind they get at he 
church; but the cases have made no « is- 
tinction even though ours is much cheajver. 
Some marriages under religious auspices re 
sustained by a sense of duty, and some by 
desire for good form. Ours are apt to be 
sustained by poverty or fear. 

4. When court adjourned in the pi:no 
case there was hardly enough left of it 
to support an opinion, yet that does ‘ot 
offset the costs, the constable will n: ‘te. 
Complainant claimed the right to the pi«no 
upon satisfying the attorney fee the piino 
secured; but upon the swooning of his e:st- 
while divorce client the defendant at o:ce 
bid the court a fond auf wieder sehen. \Ve 
always took him for a soft-hearted fellow, 
and are again sustained. 

5. But the defendant was right, if he could 
have followed it up without interference by 
the resurrection of that client, in his claim 
that he was not obliged to accept his fee 
from the husband and release the piano. 
He could hold the piano till the wife paid 
him, even to postponing the redemption to 
the beyond. ‘‘ Equity delighteth in Equal- 
ity,’ and pauseth at survivorship; and 
Lavender had to pause because lacking proof 
of death. But while Equity delighteth, 
the court, just before the tableau, grieved 
that it had ever taken hold of an equity 
that could not help the young man out. 

Remanded to the circuit court for dis- 
missal of Lavender vs. wife, and ordered 
that she with her husband be allowed to 
redeem the piano. 

INDIANAPOLIS, IND., March, 1908. 
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A NEW FEDERAL COURT 
The Committee of the American Bar 
Association on Patents, Trade Marks and 
Copyright Law have issued a circular to 
those who are interested in the establishment 
of the proposed new Court of Patent Appeals, 
urging them to use their influence to obtain 


the adoption by Congress of the pending 


legislation. Although this subject has been 
before the public for nearly eight years, and 
the plan has been worked out in detail and 
subjected to thorough criticism, it may be 
well to recall again the reasons for the pro- 
posed change. With the establishment of the 
present Circuit Courts of Appeal to relieve 
the Supreme Court of some of its burden of 
litigation, it was provided that these courts 
should -have exclusive and final appellate 
jurisdiction in all cases arising under the 
Patent Laws, subject only to the qualifica- 
tion that the Supreme Court might specially 
order any such case, pending in or decided 
by any Circuit Court of Appeals, to be sent 
to it for consideration by writ of certiorari or 
otherwise. This is a jurisdiction which in 
the nature of things can be'exercised by that 
court but rarely, and any frequent resort to 
it would defeat the object of the law. In 
fact, only ten patent cases have been carried 
up in this way in sixteen years. 

While the law has been thus singularly 
effective in producing the result aimed at, it 
has had another effect not foreseen at the 
time of its enactment. Since our Circuit 
Courts of Appeal are entirely independent of 
each other, and show frequent disinclination 
to co-ordinate or harmonize their opinions, 
it has resulted that we now have nine final 
tribunals to determine patent causes, instead 
of one, as is the case in all other departments 
of the law. The importance of certainty in 
Patent Law is as great as, if not greater than, 
in general jurisprudence, and although the 
subject is a highly specialized one and is 








regarded by most lawyers as outside their 
field, it is one of great importance to all 
citizens, for it takes but slight reflection to 
appreciate our universal dependence upon 
patented inventions. It is claimed, not 
without reason, that our marvellous economic 
development has been largely due to the 
influence of the monopoly granted to inven- 
tors. For the reason, moreover, that the 
subject is highly specialized and technical, 
and deals largely with matters susceptible 
of exact definition, it is peculiarly unfortunate 
that the opportunity for finality which it 
affords is not realized. The differences of 
opinion in the different circuits have already 
in some important cases resulted in absurdi- 
ties and injustice, and this tendency is bound 
to increase if the present situation continues. 
As the Committee says, ‘‘ The lawyer can 
tell his client nothing reliable without refer- 
ence to the decisions of the courts, and with 
these in conflict, the law becomes undis- 
coverable knowledge; it degenerates from a 
science to guess-work.”’ 

The reasons for the creation of a new court 
seem, therefore, decisive and the only dispute 
so far has been as to the method of selection 
of the judges. The plan proposed in the 
pending bills is in line with the methods 
adopted in creation of the Circuit Courts of 
Appeals, but has some unique features that 
have caused hesitation. It provides for the 
selection by the Supreme Court, from the 
existing circuit and district judges, of four 
judges who with a presiding justice, appointed 
by the President, shall form the Court of 
Patent Appeals. The four judges designated 
shall sit for limited periods of six years each, 
retiring in rotation. The advocates of the 
plan insist that it is important not only to 
have judges who have already proved them- 
selves experts in patent questions, but that 
they should not, by being confined to that 
narrow subject, lose the breadth of view which 
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comes from consideration of the general 
problems of litigation. It seems likely, 
however, that the judges who serve in this 
court would find their appointments renewed 
at the end of their terms, and the provision 
for rotation would be valuable only as a means 
of gracefully retiring an unsatisfactory mem- 
ber. Objection may be made that this is a 
departure from the principle of independence 
due to permanence of tenure which prevails 
throughout the Federal judiciary. Since the 
designations, however, are to be made by the 
Supreme Court, and not by any elective body, 
it seems unlikely that this possibility should 
have any effect upon the judges of the pro- 
posed court except to stimulate them to 
devoted service. 


POLITICAL THEORIES OF THE SUPREME 
COURT. 


In the February American Political Science 
Review (Vol. ii), page 221, Charles G. Haines 
publishes a valuable thesis entitled ‘‘ Political 
Theories of the Supreme Court from 1789 to 
1835.’ It is interesting for its frank recog- 
nition of the remarkable characteristic of our 
highest judicial tribunal. He says that ‘ In 
accordance with the principles of ancient 
custom, a court was a tribunal established 
by law with the power to hear controversies 
between persons and to administer relief 
or punishment.” Such was the traditional 
position of the country when the Federal 
Constitution went into operation, and the 
early decisions of the Supreme Court recog- 
nized the limitation of its field. In Colonial 
days, however, the theory had been evolved 
that acts of the legislature might be regarded 
as void, and since the Revolution was born 
of resistance to the arbitrary acts of an 
unlimited government, the doctrine was soon 
advanced that courts of justice could declare 
void acts of Parliament. It was a natural 
development, therefore, that the same doc- 
trine should be applied to acts of Congress in 
violation of the Constitution; and it was in 


-consequence of this development that the 


court has had to deal with questions purely 
political and governmental, and to discuss 
questions of political, economic and social 
theory, which from a strictly judicial stand- 
point should not be expounded. The doctrine 





of separation of powers which permeated the 
political philosophy of the times was another 
influence which tended to carry the Supreme 
Court in the same direction. The Supreme 
Court, guided by a Constitution which rather 
broadly determined its field and defined its 
powers, became henceforth the final inter- 
preter of its own authority over the other 
departments. To have abused this power, 
especially at the beginning, would have meant 
the speedy downfall of the high authority of 
the Court. Hence, the Court procee led 
with caution, and declared that it would not 
deal with political questions. It also re- 
jected the doctrine that it could declare void 
laws contrary to natural justice. But the 
separation of powers meant that in a certain 
sense the Court must exercise legislative 
duties, and that laws of Congress in one sense 
are not final until this highest Court has 
granted its seal of approval. The author 
then calls attention to indications in the 
decisions of the Court of the influence of the 
social contract theory, and to the theories 
which it evolved of state and national 
sovereignty, which were new in _ political 
thinking. He also describes how the Court 
under the lead of Chief Justice Marshall 
develcped the doctrines of limitations on the 
powers of the States, and of implied powers 
under the Federal Constitution, which were 
the chief instrument in creating our strong 
national government. 

The article above summarized covers only 
the formative period which ends with the 
death of Marshall, but it would be interesting 
to trace, from the same frank governmental 
point of view, the further history of the Court 
through the remainder of the conflict between 
State rights and centralized government. 
Still more interesting will it be for the future 
historian to study the development now in 
progress, which began with the rise of 
economic questions incident to the develop- 
ment of the wealth of the country during the 
last generation. The unforeseen effects of 
the adoption of the 14th Amendment have 
been bringing all these questions for final 
judgment to the Supreme Court of the 
United States and we are at last awakening to 
the political significance of its decisions and to 
their effect upon popular confidence. 
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EDITORIAL DEPARTMENT 





CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 


Conducted by Wituiam C. 


‘Gray, of Fall River, Mass 





Two articles of very general interest on account of their political bearing and timeliness, 
as well as the quality of their thought, are Mr. Sunderland’s paper on ‘‘ The government’s 
suit against the Union Pacific,’ and Mr. Guthrie’s address on ‘‘ The power of the Federal 


courts to enjoin the enforcement of state statutes.”’ 


Articles of more restricted interest 


but of high quality to which attention may be called are Mr. Warren’s on “Collateral 


attack on incorporation,”’ 


ADMIRALTY. ‘ Admiralty Law,” by Al- 
fred C. Coxe. Columbia Law Review (V. viii, 
p. 172). A brief exposition of the subject 
and a plea for more attention to it in law 
school curricula. 


ADMIRALTY ( Material-men’s Liens). ‘‘ The 
Coniusion in the Law Relating to Material- 
men’s Liens,” by Fitz-Henry Smith,. Jr., 
Harvard Law Review (V. xxi, p. 332). The 
law in this country regarding material-men’s 
liens on vessels is in a very confused state. 
Mr. Smith considers most of the difficulties 
and anomalies due to three cases decided by 
the Supreme Court. The General Smith, 4 
Wheat, 438, gave rise to the distinction 
between ‘‘ foreign ’’ and ‘‘ domestic ”’ vessels, 
by declaring that whether a lien arose for 
supplies furnished in the vessel’s own port 
or state depended on the law of the state. 
The St. Jago de Cuba declared (1) that 
it was not in the power of any one except 
the master to give implied lien on a vessel; 
and (2) that when the owner is present “ the 
contract is inferred to be with the owner 
himself on his ordinary responsibility, without 
a view to the vessel as the fund from which 
compensation is to be derived.’’ People’s 
Ferry Co. v. Beers, 20 How., 393, held that a 
contract for the construction of a vessel is 
not maritime because neither made nor to be 
performed on the water, and hence is not 
within the jurisdiction of the admiralty 
courts. These decisions the author considers 
erroneous and he declares they have caused 
great confusion and uncertainty in practice. 
The diversity of the state statutes and the 
frequent conflicts of authority due to the 
larve number of courts with admiralty 


Mr. Bartlett’s on 
nationality,’’ Mr. Smith’s on ‘‘ Material-men’s liens’”’ 
tenants and remainder-men as to corporation stock.” 





“The effect of marriage on a woman’s 
and Mr. Walter’s on ‘“‘ The rights of life 


jurisdiction under our system add to this 
confusion. 
Congressional legislation to remedy this is 


needed. Its first aim should be the eradica- 
tion of the distinction between ‘“ foreign ”’ 
and ‘‘ domestic’’ vessels. In the other 


matters it should proceed ‘‘ upon one of two 
theories: either (1) that all repairs upon or 
necessaries delivered to a vessel by order of a 
person in authority shall give rise to a claim 
on the res without. reference to the matter 
of credit; or (2) that no lien shall exist in the 
absence of an express agreement therefor, 
evidenced preferably by a writing.” 

ANTI-TRUST PROSECUTIONS. ‘“ The 
Suit Against the Union Pacific ’’ by Edson R. 
Sunderland, Michigan Law Review (V. vi, 
p. 361). Analyzing the situation of the 
Union Pacific Railroad, against which a bill 
under the Anti-Trust law was filed by the 
government on February 1, 1908, Mr. Sunder- 
land declares it clearly within the Northern 
Securities decision that any combination 
which tends to restrain interstate commerce or 
tends to create a monopoly in such commerce is 
a violation of the law. He agrees with Justice 
Holmes that if the Northern Securities decision 
rules were strictly applied to the business 
world we should find ourselves plunged into 
an eternal war of each against all which 
would disintegrate society into individual 
storm. The railroads wish to be at peace; 
the government would compel them to be at 
war, contrary to their own interests and those 
of the public. 

“* Viewed in this light it might seem that the 


suit against the Union Pacific involves the 
most far-reaching and disastrous conse- 
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quences to the integrity and permanence of 
American industrial enterprise. But three 
considerations ameliorate the situation. 

‘‘In the first place, it is doubtful if the 
United States Supreme Court will follow its 
decision in the Northern Securities case, for 
the reason that the majority of the Court 
which rendered it was opposed to its sweep- 
ing terms. Perhaps the qualification sug- 
gested by Justice Brewer will be the means of 
deflecting the Anti-Trust law into a com- 
paratively innocuouschannel. When brought 
face to face with such serious consequences 
to business interests, public policy may 
deter the court from a strict adherence to an 
extreme doctrine.- 

‘‘ In the second place, the good to be accom- 
plished by a prosecution under the Anti- 
Trust law is small beyond all reason compared 
to the vexatious and destructive results to 
the railway industry. If present methods of 
inter-railway adjustments are illegal, railway 
ingenuity will simply devise others. The 
means of avoiding internecine conflicts are 
many and subtle, and a victory for the govern- 
ment will merely cause a change in form 
while preserving identity in substance... . 
If the government succeeds in its suit it may 
be necessary for the Union Pacific to sell its 
holdings in competing lines, but it will by. no 
means follow that a vigorous competition 
will thereupon spring up among the Pacific 
roads. If they are determined not to fight, 
they cannot be compelled to do so by all the 
laws that Congress can enact. The govérn- 
ment may, therefore, forego a general and 
drastic attack upon the various forms of 
community of interest in railroad manage- 
ment, in the belief that the game is not worth 
the candle. 

‘In the third place, a really adequate 
means has been devised for dealing with the 
problem of railroad rates. The Anti-Trust 
act was passed eighteen years ago, in the days 
before Congress became convinced that an 
Interstate Commerce Commission might be 
safely entrusted with power to fix tariffs. . . . 

‘The radical amendment to the Act to 
Regulate Commerce, which. was passed in 
1906, whereby the Interstate Commerce 
Commission was given power, after full 
hearing upon complaint made, to determine 
and prescribe what will be reasonable rates 
respecting the subject matter of the com- 
plaint and to establish through routes and 
joint rates, has substantially superseded the 
Anti-Trust act as a preventive of excessive 
railroad rates. If the public can get reason- 
able rates, together with adequate facilities, 
it becomes wholly immaterial whether com- 
peting roads consolidate or combine or pool 
their earnings or own each other’s capital 
stock or are operated under holding com- 
panies. All such matters will then concern 





the railroad owners and managers only. 
public will get what it wants, and the r 
roads will be left to their own devices in 
conduct of their business. 

“While, therefore, the suit against 


Union Pacific is one of great interest fro: 


strictly legal standpoint and is not wit] 
significance in its bearing upon future : 
road relations, it probably is not to be lo 
upon as involving such far-reaching co: 
quences as some of the justices believed w: 
flow from the opinion of the court in 

Northern Securities case. It is perl 
rather to be considered a belated attack \ 
obsolete weapons against an abuse which 
much more effectually be met with 

modern instrumentality of a rate-mal 
commission.”’ 

ASSUMPSIT (Right of Beneficiary). 
Limitations of the Action of Assumpsit 
Affecting the Right of Action of the B« 
ficiary, by Crawford D. Hening. Univer 
of Pennsylvania Law Review and Ameri 
Law Register (V. lvi, p. 73). A schol: 
paper examining the judicial reasoning w!] 
enlarged the remedy of the beneficiary « 
contract, by giving him the writ of Debt 
addition to the writ of Account, and ad 
to these two the further alternative of 


Action on the Case. These are traced fro: 


the beginning to the end of the seventec¢ 
century. 

BILLS AND NOTES. An account of 
origin of the so-called ‘‘ Bremen Rules, 
suggestion for international uniformity in 
law of negotiable instruments which prece 


our own Uniform Act, is given by Thom 


Baty in the Journal of the Society of ¢ 
parative Legislation (V. viii, n. s. p. 229). 
BIOGRAPHY (Beccaria). 


Bridgwater in the Journal of the Societ) 
Comparative Legtslation (V. viii, n. s. p. 21 


BIOGRAPHY. ‘Chancellor Kent at Yale 
by Hon. Macgrane Coxe, Yale Law Jouri: 
(V. xvii, p. 311). To be concluded in Apr 

BIOGRAPHY. ‘ Sir Samuel Romilly,’ | 


J. A. Lovat-Fraser, Law Magazine 
Review (V. xxxiii, p. 141). 

CAPITAL AND INCOME. “ Rights 
Life Tenants and Remainder-men to |! 


tribution of Stock and Corporate Asse 


“The Gree 
Jurists of the World; VIII Caesar Bonesari 
Marquis di Beccaria,’’ by Thomas Raw!:1 
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(V. xlii, p. 25). Many cases appear in the 
books in which this question is involved. 
This article makes a minute study of the two 
rules in vogue in this country, the Massa- 
chusetts rule and the Pennsylvania rule. 
The latter is sometimes said to be followed 
by so many other states as to be entitled to 
be called the American rule, but Mr. Walter 
disavrees with this opinion. 


Summing up the Pennsylvania cases, ‘‘ we 


find that the doctrine of the courts of that 
Statc is that the actual value of stock at the 
time of the testator’s death, as determined 


by the total amount of all the assets of the 


corporation of whatever kind, is the principal 
or corpus of the estate, which no act of the 
corporation or of the executors or trustees is 
allowed to diminish or even increase. The 
cases clearly hold that the failure of the 
trust:c to change the form of investment, or 
the «ct of the corporation in retaining or 


distributing its earnings, will not + be per- 
mitte.1 to extract one cent from the testator’s 
proportional interest in the assets of the 
corporation as they existed at his death. In 


other words, the value of his proportional 
interest at the moment of his decease is 
seize’ upon and impounded as the maximum 
and miinimum amount to which the remainder- 
men are entitled. They even go so far as to 


say that even a right to subscribe for new 
shares will not be allowed to add to that 
amount.” 

In the Massachusetts and United States 
Supreme courts, the rule has been established 
“that what the corporation capitalizes in its 


business, by investing it in property used in 
the prosecution of that business or using it as 


working capital, is capital for the remainder- 
men; and what it pays out to its stockholders 
as profits is income for the life tenants. The 
question that they investigate is what the 
corporation did; and if, upon the investi- 
gation of the substance and intent of the act 
of the corporation, it appears that the divi- 
den’ is a segregation of a part of the assets 
of the company from the remainder of those 
assets and a payment of the part so segre- 
gated to the stockholders so as to change 
the ownership thereof from the corporation to 
the stockholders, they hold that the dividend 
is income, whatever be the form of payment; 
while if it appear that the dividend is a dis- 


| tribution to the stockholders of mere evi- 
dences of an equitable interest in assets of 
the company that are retained by it for use 
in its business, then they hold that the divi- 
| dend is capital, whether such distribution be 
made in the form of.new certificates of stock 
or bonds, or even checks, or money.” 

An extended comparison of the theory 
and working of the two rules is all is favor 
of the Massachusetts rule. The testator’s 
intent should govern, of course, the trouble 
is that he hardly ever expresses himself 
clearly on this point. 

‘““ There should, however, be some broad and 
clear rule making the nearest possible ap- 
proach to exact justice, and we are inclined 
to think that the rights of the parties can be 
most equitably adjusted by drawing the 
distinction between working capital and 
floating capital . . . and awarding all issues 
of additional stock against accumulated 
surpluses and all cash dividends from work- 
ing capital to the remainder-men, and all the 
current dividends and all the cash dividends 
from floating capital to the life tenants.”’ 


CARRIERS. ‘‘The Law of Street Car 
Transfers,’ by Raymond D. Thurber, Bench 
and Bar (V. xii, p. 61). 


CONFLICT OF LAWS. ‘‘ Jurisdiction in 
Divorce,” by J. Arthur Barratt. Law 
Magazine and Review (V. xxxiii, p. 199). A 
paper read at the Portland conference of 
the International Law Association, August 
30, 1907, stating the cases in which the English 
courts will recognize an American divorce. 
The author suggests that the decrees ren- 
dered in every state should be required to 
be filed with the state secretary of state, 
before they become final. A central regis- 
try at Washington would be a still longer 
step in the right direction. It would then be 
possible to find out, without searching the 
records of every county in the United States 
— ‘first whether a divorce decree had been 
rendered, and, secondly, where it had been 
rendered; and a woman could find out what 
her husband was doing, and proceedings could 
be taken in the proper State to annul or stop 
many of these fraudulent divorces. 

‘TI think also, that, on the lines of my 
former suggestions, there ought to be a 








statute passed in every state, as I believe 





— 


ofS eee 


208 THE GREEN BAG 





there is in some states, similar to the Legiti- 
macy Declaration Act in England, by which 
when anyone’s marriage or divorce is ques- 
tioned, he or she can petition the Court to 
have a decision at once as to the validity or 
non-validity of the masriage or the divorce. 
... The attorney-general should be cited 
to prevent fraud as in England.” 


CONSTITUTIONAL LAW (see Marriage). 


CONSTITUTIONAL LAW. “‘ Is the Fede- 
ral Constitution Adapted to Present Necessi- 
ties, or Must the American People Have a 
New One?” by Ralph W. Breckenridge. 
Yale Law Journal (V. xvii, p. 347). Taking 
the ground that the Constitution gives ample 
power for the needed control of commerce 
by the central government, notwithstanding 
‘““a resurrected claim of the rights of the 
states.”’ 

CONSTITUTIONAL LAW (Injunction by 
Federal Court Against Enforcement of State 
Statute). ‘‘ The Eleventh Article of Amend- 
ment to the Constitution of the United States,” 
by William D. Guthrie. Columbia Law 
Review (V. viii, p. 183). This address 
delivered before the New York State Bar 
Association, January 25, discusses the timely 
question whether the framers of the Eleventh 
Amendment intended, in prohibiting suits by 
an individual against a state, likewise to 
deny to the courts of the United States the 
power to enjoin a state officer from enforcing 
a state statute in conflict with the national 
Constitution. 

‘In the light of the long-settled and well- 
known rules of the common law, establishing 
the distinction between suits against the king 
under the petition of right and suits against 
officers of the crown for violating the legal 
rights of individuals, it is most significant and 
persuasive, if not convincing, that the 
framers of the Eleventh Amendment confined 
its language to suits directly against a State, 
and did not attempt to prohibit suits against 
officers of a State when acting as its repre- 
sentatives. ... They clearly contemplated 
that state statutes might be passed in conflict 
with the Constitution of the United States 
and that these statutes would necessarily 
have to be enforced or attempted to be 
enforced by state officers. They must have 
appreciated that if state officers, as agents 
of their respective States, were granted 
immunity from suit in a court of the United 
States because they were acting for and on 
behalf of their States, the Constitution could 





in many respects be rendered ineffective «and 
nugatory. The failure to prohibit suits 
against officers of a State must, therefure, 
have been intentional. It is highly improb- 
able that any one at the time conceived that 
the language adopted was broad enoug! to 
prohibit suits against officers of a state. On 
the contrary, it is proper to assume that ‘he 
framers of the Eleventh Amendment did sot 
intend to permit an officer of a state, w ile 
acting under the color or excuse of an unc )n- 
stitutional state statute, to invade or d ny 
any right guaranteed by the Constitutio: of 
the United States and be immune from : uit 
in a court of the United States merely bec ise 
he was acting in a representative capacit) as 
an agent of the state. The courts of the 
United States were specially charged with 
the preservation of the Constitution, so ar, 
indeed, as it can bé preserved by judicial 
authority. The Federalist shows how cle: rly 
it was contemplated that the federal coi rts 
were to have power to overrule state stati.tes 
in manifest contravention of the Constitution. 
. . . There is no longer any question ut 
that the Eleventh Amendment does ot 
.shield state officers from suits at law in a 
court of the United States to recover damaves 
for any invasion of private rights under-the 
color of an unconstitutional statute, or to 
recover possession of real property in ‘he 
custody of such officers. The rule is axio- 
matic that no officer in this country is so high 
that he is above the constitution of the United 
States, and that no officer of the law, state or 
national, may violate it under the color or 
excuse of a statute, national or state, in 
conflict with its provisions.”’ 


This reasoning leads to the conclusion that 
injunctions should be to restrain state 
officers from enforcing state statutes alleved 
to be unconstitutional in order to avoid 
irreparable injury. This, makes the Con- 
stitution an effective shield against contis- 
catory, oppressive and tyrannical legislation. 
Injunctions should be granted in proper cases 
if the relief or remedy sought can be granted 
in the absence of the state asa party defendant. 

While severely condemning recent attempts 
of legislatures to coerce corporations into 
abandoning their constitutional right to 
appeal to the courts by imposing enormous 
and unreasonable fines or threatening them 
with forfeiture of the protection of the govern- 


ment, Mr. Guthrie freely admits that reform _ 


is necessary so that the exasperating delays 
in determining the constitutionality of stat- 
utes regulating corporations may be done 
away with. 
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“There is no reason why in the majority 
of cases such a suit should not be ready for 
final hearing and actually heard within sixty 
days or why it should not be finally disposed 
of in the appellate courts within less than a 
year. It should have preference on all cal- 
endars. The expedition act of Congress, 
applicable to cases arising under the anti- 
trust and interstate commerce laws, would 
furnish a good model for cases involving the 
validity of state laws. The conditions which 
now confront the people in many States, 
where statutes regulating public service cor- 
porations are often tied. up for years by 
litigation, tend to create discontent, impa- 
tience and dissatisfaction with the courts and 
to engender a desire for revolutionary change 
from an intolerable situation.”’ 


CONTEMPT. ‘ The Law of Contempt in 
India,” by Sarat Chandra Lahiri, Criminal 
Law Journal of India (V. vii, p. 33). 

CCNTRACTS. ‘ Appropriation of 
ments,’ by N. S. Natesan, 
Reporter (V. x, p. 51). 

CONTRACTS (Consideration). “Void, 
Illegal or Unenforceable Consideration,’’ by 
William P. Rogers, Yale Law Journal (V. 
XVii, p. 338). Examining the principles and 
decisions on this subject, summing up thus: 

“It is difficult to state any rule bearing 
upon this subject against which some author- 
ity may not be cited. But the following 
rules may be stated, being well supported by 
authority: 

““(a) Where two or more promises are 
made, part of which are legal and part 
illegal (not malum in se) in consideration of a 
legal promise, he who has made the legal 
promise may waive those promises which are 
illegal and enforce those which are legal, 
provided his part of the contract has been 
performed ; but if his promise is also executory 
the contract being bilateral and being partly 
illegal cannot be enforced by either party 
thereto: 

_ “(b) But the contract cannot be enforced 
in any event by the party who made the 
illegal promise. 

““(c) If the illegal promise, so connected 
with a legal promise, is malum in se, or is a 
promise to perform a criminal act, the whole 
contract is void and unenforceable by either 
party thereto. 

a (d) But if the promise, so connected with 
a valid legal promise, is not illegal, but simply 
unenforceable, as one falling within the 
Statute of Frauds, it will not prevent the 
party who has made a legal promise on the 
other side, though it be executory, from 
waiving such unenforceable promise and 
enforcing the remaining promise.” 


Pay- 
Bombay Law 








CORPORATIONS. 
of Capital,” by Frank Hodgins, 
Canada Law Journal (V. xliv, p. 94). 

CORPORATIONS. ‘ Collateral Attack on 
Incorporation,” by Edward H. Warren, 
Harvard Law Review (V. xxi, p. 305). 

‘In a former article dealing with 


unauthorized corporate action, by hypothesis, 
(1) the associates had made an attempt to 


** Paying Dividends out 
x. C., 


incorporate, resulting in a colorable cor- 
porate organization; (2) there was a law 


authorizing the formation of such a corpora- 
tion as was attempted; (3) there had been 
user of some of the powers which such a 
corporation would possess; and (4) the 
persons seeking to prevent collateral attack 
had acted in good faith. This article deals 
with unauthorized corporate action when 
some one or more of these conditions are 
lacking. It also, preliminarily, inquires more 
fully into the nature of the questions under- 
lying the whole subject of unauthorized 
corporate action.”’ 


Examination of principles and authorities 
leads to the following conclusion: 

‘Viewing the subject as a whole, it is 
seen that whether or not collateral attack is 
to be permitted depends not so much on 
logical deductions as on the exercise of a 
sound judgment. Opposing considerations 
must be weighed. The law, therefore, can- 
not be pictured in bright lines. Some 
large features, however,emerge. 1. Collateral 
attack should be permitted to a stranger to 
whose prejudice the associates seek to assert 
a right dependent upon incorporation, — 
and this whether there are the technical 
requisites of the de facto doctrine, or not. 
2. The associates should not be shielded 
from full liability where their legal incorpo- 
ration failed for some reason more serious 
than an informality or irregularity in their 
organization. 3. These effective checks by 
collateral attack being established, the courts 
may, in many other instances, properly 
deny such attack, — and this whether there 
are the technical requisites of the de facto 
doctrine, or not. Thus, notably, where A 
seeks to avoid liability on the ground that 
there was no law under which the associates 
could have obtained authority for their 
corporate action.”’ 


CRIMINAL LAW. ‘“ Why Capital Punish- 
ment should be Abolished,’’ by E. M. John, 
Criminal Law Journal of India (V. vii, p. 40). 

CRIMINAL LAW REFORM. “ Criminals 
and Crime,” by Lex., Law Magazine and 
Review (V. xxxiii, p. 129). Adverse com- 
ments on Sir Robert Anderson’s recent book 
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of the same title as this article, which severely 
criticises some phases of the criminal law 
reform movement. 


DIVORCE (see Conflict of Laws). 


EMPLOYERS’ LIABILITY. InCharitties and the 
Commons for March is an article by Crystal 
Eastman on ‘‘ Employers’ Liability in Penn- 
sylvania.”” The decision of the Supreme Court 
of the United States that the Federal Act is 
unconstitutional makes it of especial interest 
to students of sociology at this time to 
know how far our state law gives a remedy 
for what is coming to be recognized as a 
public damage. 

EQUITY. ‘‘ Equity Follows the Law,” by 
Robert L.. McWilliams, Central Law Journal 
(¥:. evi, p. 297). 


GOVERNMENT (United States). ‘** The 
National Government,” by Alfred Spring, 
American Law Review (V. xlii, p. 79). An 
analysis of our system, pointing out the steps 
in its development, with a tribute to the work 
of the Supreme Court in interpreting the 
Constitution in accordance with the need ofa 
strong central government and the develop- 
ing national spirit. 

HISTORY. ‘ The Oration on the Crown,” 
by Pliny B. Smith, March Illinois Law 
Review (V. ii., p. 496). 

HISTORY. ‘‘ Censorship of Stage Plays,” 
by W. T. Craies in the Journal of the Society of 
Comparative Legislation (V. viii, p. 196). <A 
history of English statutes. 

HISTORY. Herbert N. Casson who de- 
scribed in the February Broadway Magazine 
the late Samuel C. T. Dodd, the founder of the 
legal system of the Standard Oil Company 
devotes his article in the March number 
(V. xix, p. 671) to a diverting account of 
the prosecution at Chicago which-resulted in 
the great fine imposed by Judge Landis. The 
characterization of the Judge and of the 
methods pursued by the counsel for the de- 
fense go far to explain the startling features 
of that decision. 


HISTORY (Pennsylvania Courts). ‘‘ The 
Courts from the Revolution to the Revision 
of the Civil Code,’’ by William H. Loyd, Jr. 
University of Pennsylvania Law Review 
(V. lvi, p. 88). 





HUSBAND AND WIFE. “ Marriage with 
a Deceased Wife’s Sister,’’ by George S. Ho'm- 
stead, K.C., Canadian Law Times and Review 
(V. xxviii, p. 108). 


INSURANCE. ‘A Statement Concerning 
Mr. Samuel B. Clarke’s Article Entitled 
‘Defects of the Armstrong Committce’s 
Legislation Relating to the Dividends of 
Mutual Life Insurance Policy-Holders’ «nd 
Mr. James McKeen’s Answer,” by William 
Trenholm, American Law Review (V. xiii, 
p.1). Agreeing with Mr. Clarke’s views a: to 
defects in the Armstrong committee levis- 
lation. 


INSURANCE. ‘“ Distribution of Surplus by 
Insurance Companies,’ by Herbert H. Reed, 
American Law Review (V. xlii, p. 12). 


INSURANCE (Liability Insurance). In the 
Standard for February 22 (V. xlii, p. 197), 
Edwin G. Anderson, of the claim department 
of the accident and liability branch of ‘he 
Aetna Life Insurance Company, gives an 
interesting account of the history of the 
English law of liability for death, together 
with some comments on modern statutes. 


INTERNATIONAL LAW (Pan-American 
Conference). ‘‘ Extradition and Protection 
Against Anarchy,” by Edwin Maxey, J ale 
Law Journal (V. xvii, p. 376). Account and 
discussion of the work of the Pan-American 
Conference in regard to extradition, with 
special reference to the question of anarchy. 


INTERNATIONAL LAW (Compelling Arbi- 
tration). ‘‘ Can Any Right of Direct Citation 
Be Given to a State in International Conflicts 
by Jacques Dumas, Yale Law Journal (V. 
Xvii, p. 365). Arguing that a state should 
have the power to cite its adversary directly 
before the Hague Tribunal and, if it does not 
present itself, demand judgment by default. 


JURISPRUDENCE. 
Other Laws in the East Africa Protectorate, 
by Sir Lewis Tupper in the Journal of the 
Society of Comparative Legislation (V. viii, 
n.s., p. 172) will interest students of primi- 
tive law and customs. 


JURISPRUDENCE. A review of Ching 
Hui Wang’s English work on German Law is 
reviewed by Ernest J. Schuster under the 
title of ‘‘A Chinese Commentary on the 
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German Civil Code,”’ in the Journal of the 
Society of Comparative Legislation (V. viii, 
p. 247). 

JURISPRUDENCE. A review of “‘ Sir A. 
F. S. Maasdorp’s Institutes of Cape Law,” by 
R. W. Lee is contributed to the Journal of 
the Society of Comparative Legislation (V. 
viii, n. S., Pp. 239). 

JURISPRUDENCE. ‘‘ Roman Law and 
Mohammedan Jurisprudence, Part III,” by 
Theodore P. Ion, Michigan Law Review (V. 
wh, Pp. 37x). 
article reviewed the historical connection 
between the Roman and the Mohammedan 
laws and the social conditions of the respective 
peoples; the third part, beginning with “ an 
explanation of jurisprudence in both systems 
and an attempt to show the likeness of their 
respective jurisconsults,’’ then compares the 
law proper, showing the connection and in 
some parts the identity — at least in con- 
tracts — of both legal systems. 

LEGAL PROFESSION. ‘ The Bar in the 


‘Peited States,” by Edward S. Cox-Sinclair, 


Law Magazine and Review (V.xxxiii, p. 164). 
History, characteristics ‘and tendencies of the 
bar of the United States, with comparisons 
with that of other countries. ; 

MARRIAGE (Effect on Woman’s Nation- 


ality). ‘‘ Woman’s Expatriation by Mar- 
riage,’ by C. A. Hereshoff Bartlett, Law 


Magazine and Review (V. xxxiii, p. 150). 
Legislation as to the change of a woman’s 
nationality by marriage is almost universal. 
This article states the statutes of many 
countries on this question. 

“ Tt is admitted that by the law of England 
and the United States an alien woman on her 
marriage with a subject or citizen merges her 
nationality in that of her husband. But the 
converse has not heretofore been established 
as the law of theUnited States, and it was not 
until the Naturalization Act of 1870 that an 
English woman lost her quality as a. British 
subject and was deemed to be a subject of the 
State of which her husband is for the time 
being a subject. The United States has until 
this year been one of the few countries where 
the nationality of a native-born woman is not 
on marriage merged in, that of her husband. 
By the exceptional law of the United States, 
until the recent Act of Congress, a native 
woman marrying a foreigner remained a 
subject of her State, though an alien woman 
marrying an American citizen became herself 
naturalized.”’ 


The two earlier parts of this. 





The Act of Congress of March 2, 1907, 
provided that ‘‘any American woman who 
marries a foreigner shall take the nationality 
of her husband.’”’ This law Mr. Bartlett 
declares unconstitutional for the Supreme 
Court has held that the power of naturaliza- 
tion vested in Congress by the Constitution is 
a power to confer citizenship, not a power to 
takeittaway. Change of allegiance is a personal 
right and whether it is exercised or not is a 
fact to be determined by the acts of the 
person. Mere marriage with a foreigner is 
not an exercise of that right and Congress is 
powerless to make it so. A decision to that 
effect is confidently predicted if the question 
ever comes before our highest tribunal. 


PRACTICE. ‘‘ Guardian ad Litem,” by 
Surendra Nath Ray, Allahabad Law Journal 
(¥. v, Dp. 30). : 

PROCEDURE. ‘ The Code of Civil Pro- 
cedure in India’’ Anonymous, Journal of 
the Society of Comparative Legislation (V. viii, 
Nn. S. p. 235). 

PROPERTY. ‘‘ Some observations on the 


rights of Landowners in Subterranean Perco- 
lating Water,’’ by Sumner Kenner, Central 
Law Journal (V. 66, p. 194).. 

PROPERTY. ‘ Some Recent Criticisms on - 
Real Property Statutes,’’ by G. S. Holmstead, 
Canada Law Journal (V. xliv, p. 136). 


TORTS. In the March Illinois Law 
Review (V. ii, p. 487), John H. Wigmore 
gives a striking criticism of a recent Illinois 
decision entitled ‘‘ Contributory Negligence 
of the Beneficiary as a Bar to an Adminis- 
trator’s Action for Death.’’ The author 
condemns, as over technical the attitude of 
most courts that they cannot investigate 
the question who will ultimately benefit 
by the recovery and make his contributory 
negligence a bar. In contrast he emphasizes 
the importance of an Ohio case where the 
court instructed the jury to make such a 
determination. 

‘“ This opinion merits the reverence of the 
profession for its presage of a coming Spirit 
of Law superior to the now dominant one. 
‘ Justice,’ said Justinian, in that famous 


opening sentence of the Institutes, ‘is the 
constant and never-failing will to award to 
It is the adaptiveness 
If we 


each man his due.’ 
of justice that we need to cultivate. 
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are ever to mold our law into an instrument of 
justice, so that it becomes merely a means 
to an end, it will be by aiming more con- 
sciously ‘to award to each man his due,’ 
by infusing a greater flexibility, by viewing 
more keenly the ends desired, by abandoning 
form for substance, by adapting rules to 
results. All along the line of procedure the 
need is greatest. But the present instance 
illustrates also for the substantive law the 
shortcomings of the present mechanical 
methods.”’ 

‘TORTS. ‘‘ The Doctrine of Last Clear 
Chance,’”’ by George W. Payne, Central Law 
Journal (V. \xvi, p. 215). 

TORTS. ‘Should the Doctrine of the 
‘Turn-Table’ cases, holding Railroad Cor- 
porations Liable for injuries to trespassing 
children be extended so as to make land 
owners liable for injuries caused to tres- 
passing children by unguarded ditches, ponds, 
etc.,” by Sumner Kenner, Central Law 
Journal (V. 1xvi, p. 137). 

TORTS. Inthe Journal of the Society of Com- 
parative Legislation (V. viii, n. s., p. 185) isan 





article by Thomas Beven entitled ‘‘‘ Volenti 
Non Fit Injuria’ in the Light of Recent Labour 
Legislation. It shows that the principle of 
consent as a bar to private action is funda- 
mental and universal. He traces the history 
of the principle in Roman and Canon Law 
and in the early English law and shows that 
there was no element of contract in it. Then 
came the development of the law of master 
and servant as an accompaniment to the 
growth of modern industry and soon in these 
cases of employers’ liability the judges began 
to derive the defence: from an implicd 
contract at the time of employment. Since 
public sentiment forced the enactment of 
employers’ liability legislation and the tend- 
ency has arisen to limit by law freedom of 
contract, the English judges have gone 
farther than those in the United States in 
restricting this suppdsed contract to assume 
the risks, and now the old presumption arising 
from acceptance of employment is abolished 
and the defendant has to prove an intention 
on the part of the plaintiff to take the ordinary 
risks of the employment. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 





ATTORNEYS. (Admission.) R.I. Under the 
rule of practice in Rhode Island requiring that an 
applicant for admission to the bar who has not re- 
ceived a classical education or studied at a law 
school, must have studied law three years in an office 
of an attorney or counsellor at law, the Supreme 
court of Rhode Island in Jn re Bosworth, 68 Atl. 
Rep. 316, held that an applicant who filed notice 
in the clerk ot court’s office that he had registered 
as a law student in the office of an attorney of the 
court, and who for three years thereafter re- 
ceived instructions from such attorney and studied 
law under his direction, was not entitled to take 
an examination for admission to the Bar, where 
it appeared that during these three years, he was 
not in attendance at the office during the day 
time. but was employed during the working hours 
of the day as a clerk in a department store. 
The court states that the rule demands that the 
study of law during ordinary business hours in a 
law office must be the student’s chief occupation 
in order to give him the right to take the exami- 
nation for admission to the Bar, and that while 


other employment may be taken out of office 
hours or in vacation, other continuous employ- 
ment during the business hours of the day, is 


not compatible with such a course of study as is 
contemplated by the rule, and that the qualifi- 
cation prescribed is a necessary prerequisite to 
the right to an examination. 

CARRIERS. (Forfeiture of Ticket.) Ind. The 
Supreme Court of Indiana, in Baltimore & O. S. 
W. R. Co. v. Evans, 82 N. E. Rep. 773, in a 
lengthy opinion gets by technical errors in the 
presentation of the appeal, and discusses the 
merits of a cause involving the ejection of a 
passenger. It appeared that plaintiff, to secure 
a reduced fare, made a special contract by which 
the ticket was limited to use by himself and 
members of his family, and contained a stipula- 
tion that a transfer of it for one or more trips in- 
volved its forfeiture. In violation of this agree- 
ment, he had permitted persons to use the ticket, 
who were not entitled to do so. The conductor, 
who ejected him, refused to accept the ticket be- 
cause it had expired. The interesting portion of 








of the decision turns on the discussion of the 
question of the forfeiture of the ticket, by which 
it was claimed plaintiff had lost the right to 
transportation. After discussing the merits of 
the several contentions, the court concludes that 
by the voluntary transfer of his ticket, in viola- 
tion of the positive stipulation or condition 
embraced in the contract, plaintiff had zpso facto 
terminated or forfeited his right to longer use 
the ticket for transportation over the defendant’s 
road. Consequently at the time of his expulsion 
he had no right to require the company to carry 
him over the: road, unless it had legally waived 
the wrongful transfer by him of his ticket. On 
the question of waiver, it was said that there 
was nothing in the record going to show that the 
company in honoring the ticket after the trans- 
fer had any knowledge or notice whatever that he 
in any manner had incurred a forfeiture thereof. 
On the contention that the conductor in refusing 
the ticket did so on the ground that it had ex- 
pired, the court said that if his right to be trans- 
ported on the ticket at the time of his expulsion 
had been terminated or forfeited on account of 
his violation of the contract, it was of no material 
importance that the act of the conductor was 
technically placed on the wrong ground, for 
back of the act of the conductor was the fact that 
plaintiff’s right to be longer carried on the ticket 
had been forfeited, and that the ticket, therefore, 
was invalid. 


CONSTITUTIONAL LAW. (Employers’ Lia- 
bility Act.) U.S. Sup. Ct. — Few, if any, more 
important decisions have been rendered by the 
highest judicial tribunal in this country than that 
in the case of Howard v. Illinois Central R. Co, 
28 Sup. Ct. Rep. 141, holding the Employers’ 
Liability Act invalid and resulting in the recom- 
mendation by the President in a special message . 
that a similar statute with such changes as might 
be necessary to meet the constitutional require- 
ments be immediately enacted. The act pur- 
ported to make common carriers engaged in in- 
terstate commerce as well as those operating in 
the District of Columbia and the territories liable 
for injuries resulting from negligence of fellow 
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servants, nullified the defense of contributory 
negligence when comparatively slight, and pro- 
vided that no contract of employment, insurance 
or relief benefit, should bar an action against the 
employer. 

The entire act was held invalid on the ground 
that it assumed to regulate, not only acts done in 
furtherance of interstate commerce, but acts and 
relations which might in no sense be of an inter- 
state character, simply because a part of the busi- 
ness of a carrier might extend beyond the limits 
of a single state. The portions which might have 
been valid if standing alone were held so inter- 
blended with the unconstitutional portions as to 
fall with them. ; 

Mr. Justice Moody rendered a vigorous dissent- 
ing opinion. Justices Harlan, McKenna and 
Holmes also dissented. 


Decisions such as this are responsible for no little 
of the lack of confidence in the law which is unfortu- 
nately so common in America to-day. It is unfortu- 
nate that they so often appear in what may be 
termed labor cases. Their result has been and will 
in the future be bring about the entry of ‘‘ organized 
labor’’ into the political field for the purpose of 
dominating the bench of the country, an action which 
is to be regretted no matter by what party or faction 
taken. The case is but another of those of recent 
years in which the social ideas have clashed and the 
old fashioned individualism of the majority of the 
Supreme Court has been opposed to modern collectiv- 
ism. Justices Peckham and Brewer have in all of 
their decisions been deeply rooted individualists of 
the old laissez faire, laissez passer type, absolutely 
unable to see any necessity for governmental inter- 
ference for the protection of the laboring man and 
the employee. In almost any other case there can 
be no doubt that the old rule would have been applied 
‘that if the section admits of two interpretations 
one of which brings it within and the other presses 
it beyond the constitutional authority of congress, it 
becomes the duty of the courts to adopt the former 
construction ; because a presumption never ought to 
be indulged that congress meant to exercise or usurp 
any unconstitutional authority, unless that conclusion 
ig forced upon the court by language altogether 
unambiguous.’’ There can be no doubt that the 
defendant in the particular case was engaged in 


‘interstate commerce, nor can there be any doubt that 


the intention of congress was to confine the scope of 
the act to interstate matters and relations. 
ANDREW A. BRUCE. 


CONSTITUTIONAL LAW. (Seizure of Aban- 


doned Animals.) Colo. Sup. Ct.— Could Jenks 
as an Officer and agent of the Colorado Humane 
Society seize and hold until the expenses of such 





seizure and holding were paid, the cows of Stuy 
because they were abandoned, neglected and 
cruelly treated by Stump was the question ‘or 
determination by the Colorado Supreme Court in 
Jenks v. Stump, 93 Pac. 17. 

The Colorado Legislature by Mills Ann. St. §§ 
111-112-114 authorized any officer of the hum: ne 
society to take charge of any abandoned or 
cruelly treated animal, provide it with food, < nd 
detain it until the expenses so incurred w re 
paid etc., but failed to provide for any hearing to 
determine the facts. The court declared that \e 
statute authorized a taking of property with ut 
due process of law in violation of the 14th Ame 4- 
ment to the Federal Constitution and the Con i- 
tution of Colorado Art. 2 § 25 since it did not 
restrict the power to cases of emergency in wh'ch 
property may be taken without notice. 


CONTEMPT. (Misstatement of Opinion of 
Court.) R.I. A misstatement by a newspaj rr, 
of the law as laid down by the Supreme Court of 
Rhode Island, was the basis of contempt | 
ceedings, report of which is found in Jn re Pri 
dence Journal Co., 68 Atl. Rep. 428. The offe: - 
ing paper acknowledged that it had a correct coy 
of the opinion, and that the published statem: nt 
of it was incorrect but alleged that the misti |e 
was wholly unintentional. The court held ‘ts 
good intentions to be no excuse in view of tie 
fact that its act in attempting to state the l.w 
to its readers was purely voluntary, but allow od 
it to purge itself by publishing the opinion in the 
contempt case on its editorial page where tiie 
former article appeared. 


CRIMINAL LAW. (Arrest Without Warran:.) 
Cal.—In people v. Craig, 91 Pac. Rep. 907 
vagrancy, as defined in Penal Code, § 607, sul 
6, is held to be a misdeameanor that can be coin- 
mitted in the presence of an officer, so as to 
justify him in making an arrest without a warran 
The interesting portion of the decision turns upon 
the discussion of the question of the right of the 
officers to arrest the defendant on the charge of 
vagrancy. The court states that a doubtful 
question was raised by the evidence of the officers 
themselves that the real motive of the arrest was 
not the fact that defendant was a vagrant, but 
was a report brought to their knowledge that at 
an earlier hour in the night that defendant with 
another had assaulted and beaten a man passing 
along the street. This offense they had not seen, 
and on consultation they concluded that as they 
could not arrest the defendant and his compani 
for the battery without a warrant, they would 
arrest them as vagrants known to them to be 
such. The court points out that it was generally 
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held that an arrest for misdemeanor without a 
warrant cannot be justified if made after the 
occasion has passed, though committed in the 
presence of the arresting officer, and it was con- 
tended that according to the officers’ own testi- 
mony the occasion for arresting defendant as a 
vagrant had long passed, since if he had known 
him to be a vagrant at all he had known it for 
several months. The court concludes that the 
fact that defendant would not have been arrested 
if he had confined himself to vagrancy, did not 
render his arrest for that offense illegal. The 
officer knew that defendant was still a vagrant at 
the inoment of the arrest, and having heard that 
he 1:ad committed a crime, he had a sufficient 
reas-n, as he had a perfect right, to make the 
arrest at the time that he did. 


CRIMINAL LAW. (Arrest Without War- 
rant.) Va. S. Ct. In Hill v. Smith, 59 S. E 
Rep. 475, a prisoner was discharged on habeas 
corpis on the ground that he was not held in 
accorlance with the law of the land. He pos- 
sibly deserved a different fate than to escape 
through a technicality of the law. Acting on in- 
formation in his possession, a police officer had 
arrested him on suspicion of being the perpetrator 
of a felony of the gravest nature. Instead, how- 
ever, of charging him with being suspected of this 
specific offense, he was arrested and held merely 
as a suspicious character. The court in holding 
that the detention of the prisoner was unlawful, 


draws a broad distinction between holding a 
prisoner because he is suspected of the commission 
of a specific offense and holding him on a warrant 
which merely charges that he is a suspicious char- 
acter. An officer it continues, may arrest, if he 


has reasonable ground to suspect the prisoner of 
having committed a. felony, and having arrested 
him should take him before a police justice whose 
duty it would be, without unnecessary delay, to 
formulate a specific complaint, informing him of 


the offense of which he was accused. On such a 
complaint he might be held lawfully until his 
case could be disposed of according to law. Such 
course, not having been pursued, the prisoner was 


detained unlawfully and was entitled to his dis- 
charge, 


CRIMINAL LAW. (Evidence of Tracking 
Accused by Dogs.) Ohio. — The Jaw relating to 
evidence of the use of bloodhounds in tracking 
criminals is of recent origin ond somewhat un- 
settled. 

\n interesting discussion of decisions bearing 
on it is found in the opinion of the Ohio Supreme 
Court in the case of State v. Dickerson, 82 N. E. 
Rep. 969. Defendant had been convicted of 





murder, and on appeal contended that his con- 
stitutional right to be confronted by the wit- 
nesses was invaded by admission of evidence that 
bloodhounds trailed him from the scene of the 
crime to his home and claimed that. even if that 
assignment of error should be held unfounded 
there was hot sufficient preliminary proof of the 
qualifications of the dogs. The court dismissed 
the first contention by merely saying that the 
persons telling of the acts and conduct of the ani- 


*mals were the witnesses and not the dogs, and 


attempted to formulate a rule regarding the pre- 
liminary proof of qualification. 


DEAD BODIES. (Rights of Relatives as to 
Burial and Removal.) N. H.— The perplexing 
question ‘‘ What are the rights of surviving rela- 
tives as to the disposition of a dead body?’’ was 
considered by the Supreme Court of New Hamp- 
shire in Wilson v.. Read, 68 Atl. Rep. 37. The 
controversy arose over the opening of the grave 
of an infant sister of plaintiff a half century after 
her decease and depositing therein the remains of 
defendant’s mother, the stepmother of plaintiff. 
No traces ot the body of the child could be found, 
but the earth from the grave was removed to an- 
other location. The court held that as no re- 
mains could be discovered, a decree commanding 
their restoration to the original place of sepulchre 
would be impossible of performance and hence 
futile. There is some discussion as to the general 
rights of relatives and of the expressed desires of 
persons since deceased as to burial. The court 
says that defendants, who owned the lot, ‘‘ had 
not the absolute right to disturb the grave already 
upon the lot. Neither has the plaintiff, as next 
of kin, an absolute right to prevent the removal 
of the remains of one buried there, or other use of 
the land. The rights of each are bounded by 
rules of propriety and reasonableness determin- 
able by a court of equity.” 


DIVORCE. (Proceedure.) N. Y. Sup. Ct. — 
A very peculiar state of affairs is disclosed in 
the divorce suit of Adams v. Adams, 106 N. Y. 
Supp. 1064. An interlocutory decree for divorce 
had been entered for plaintiff on the ordinary 
condition that an absolute decree might be entered 
after three months. At the expiration of that 
time plaintiff appeared to have changed her 
mind and concluded she did not want a divorce, 
that she still retained affection for her husband 
and hoped for a reconciliation. She therefore 
asked that the cause be dismissed. Defendant 
however, was not satisfied to drop matters in 
that way and asked that final decree be entered 
in accordance with the interlocutory one. The 
court recognized the novelty of the position of a 
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defeated party seeking to have a decree against 
him put into full force and declined to compel 
the wife to take a decree to which she was 
entitled but did not desire. 

FEDERAL PRACTICE. (Diverse Citizenship 
— Corporation Existing in Different States.) U. 
S. Sup. Ct. — The Supreme Court of the United 
States recently passed upon the right of a corpor- 
ation coming into existence by the consolidation 
of various companies organized in different states 
to remove to a federal court an action instituted 
in a court of the state of incorporation of one of 
its constituent companies, and held that the fact 
that it was not only incorporated in the state in 
which suit was brought but also in others, did 
not make it a nonresident and that consequently 
it was not entitled to removal. The title and 
citation of the decision is Patch v. Wabash R. Co. 
28 Sup. Ct. Rep. 80. 

INSURANCE. (Insurable Interest.) N. Y. Ct. 
of App. — The question of insurable interest of a 
person keeping up a policy payable to the insured’s 
children, is discussed in Reed v. Provident Sav- 
ings Life Assur. Society of New York, 82 N. E. 
Rep. 734. Plaintiff made an agreement with 
insured, whereby insurance was to be taken out 
on his life, of which his children were to be the 
principal beneficiaries, and to be named as such 
in the policies. Plaintiff was to keep the policies 
in force until insured’s death, by paying all pre- 
miums, and from the proceeds was to be re- 
imbursed for his advances of premiums, with 
interest on his payments, and be paid a substan- 
tial sum in addition. The policies were obtained 
in some of which the children were named as sole 
beneficiaries; in others plaintiff was joined with 
them, and one was payable to plaintiff and his 
assigns. It was argued by the company that 
plaintiff had no insurable interest in the life of 
assured, and that the policy issued by it was, 
therefore, void. The court points out that a life 
insurance policy is not a contract of indemnity, 
but is a contract to pay a sum of money on the 
death of the assured, in consideration of certain 
payments being duly made at fixed periods dur- 
ing his life. If the insurance is made on appli- 
cation of one who has no insurable interest what- 
ever in the life insured, it is a wager policy, that 
is to say, a speculative contract, which the law 
condemns. But a person may insure his own life 
and provide in the contract that the money shall 
be payable to any one whom he may appoint or 
assign the policy to. The court holds that plain- 
tiff had an insurable interest in the life of insured 
because all the insurance was procured in pur- 
suance of a contract between the assured and his 
his children, for their benefit, and plaintiff was to 





be compensated by the repayment out of the pro- 
ceeds of the policy of the amount of his advances 
of premiums or assessments with interest, and by 
the payment of a substantial sum in addition. 
By their agreement he acted for them and could 
be held to the performance of the contract, if 
necessary, as their trustee. 


NEGLIGENCE. (Places Attractive to Child- 
ren.) Ohio.— The doctrine of the turntable 
cases receives consideration by the Ohio Supreme 
Court, in Wheeling & L. E. R. Co. v. Harvey ind 
Swarts v. Akron Water Works Co., decided to- 
gether in 83 N. E. Rep. 66. The first action was 
for injuries to a child playing on a turntable and 
the second for death of a child drowned in a res- 
ervoir. 

The court refers to the decision in Sioux City 
& Pac. R. R. Co. v. Stout, 17 Wall. (U. S.) 657, 
21 L. Ed. 745, as the leading case holding owners 
of premises liable for injuries from instrumental- 
ities attractive to trespassing children but re- 
fuses to follow it. A great many cases, seme 
following and some declining to follow the Stout 
case, are cited. . 


PARTNERSHIP. (Limited Partnership — Lia- 
bilities of Partners to Creditors.) Mich. — In the 
case of Wood v. Sloman, 114 N. W. Rep. 317 is 
disclosed an example of what may, perhaps, be 
appropriately called ‘‘ frenzied finance.” ‘The 
Manna Cereal Company, a limited partnership 
organized under the laws of Michigan, having 
been adjudged a bankrupt, action was brought by 
the trustee against the subscribers to the stock to 
enforce contribution for payment of creditors on 
the ground that the representations as to the 
capital being paid in full were fraudulent. It 
appeared that the firm was organized with an 
alleged fully paid capital of $500,000 consisting of 


.$2 cash and a breakfast food formula of the sup- 


posed value of $499,998. 

A portion of the stock was transferred to a 
trustee to be sold as treasury stock and the pro- 
ceeds turned over to the firm. The tangible 
assets at the time of bankruptcy were between 
four thousand and five thousand dollars and the 
debts more than twenty-three thousand dollars. 
Demurrer‘ was interposed to the bi'l of complaint 
on the ground that it affirmatively appeared that 
the statutory statement of organization filed 
with the register of deeds fully disclosed the 
nature of the assets of the firm, and that as it was 
a matter of public record no one could be misled 
by any statement relating thereto. The court 
overruled the demurrer and intimated that the 
payment for stock should have been by property 
of substantial value. 
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PROPERTY. (Fixtures.) N. Y. Sup. Gt.— 
Defendant, in the case of Brunswick Construc- 
tion Co. v. Burden, 101 N. Y. Supp. 716, sold his 
dwelling house to plaintiffs on condition that he 
might ‘‘remove all fixtures attached to said 
premises.”” He subsequently carried away man- 
tels and hinges made to match the furniture, and 
parquet flooring laid over a permanent floor. 
Plaintiff sued for their recovery. The coyrt said 
that they were not distinctively realty and re- 
fused to grant any relief. It also held that the 
right of remova] was not affected by failure to 
reserve it in the deed as there was an agreement 
to that effect in the contract of sale, an oral 
agreement of a similar character at the time the 
deed was made, and defendant was allowed to 
remain in possession of the premises for some 
time thereafter. 


PROPERTY. (Homestead — Conveyance of 


by Husband to Wife.) Ill. — The strictness with ° 


which the courts construe statutes relating to 
conveyances of homesteads is illustrated by the 
decision in Smith v. Hollenbeck, 83 N. E. Rep. 
206. It appeared that Henry Hollenbeck, through 
whom all the parties claimed title, executed a 
deed of his homestead to his wife without her 
joining in the conveyance and at the same time 
made a will by which, after making certain spe- 
cific bequests, he devised the remainder of his 
property to defendant as residuary legatee. On 
the death of the wife, who survived her husband, 
a question arose as to the rights of the heirs in the 
homestead. The court decided that the convey- 
ance by the husband without joinder by the wife 
was void so far as the homestead rights to the 
extent of one thousand dollars were concerned 
and that the fact of the will being made at the 
same time as the contract made no difference. 


STATUTES. (Sufficiency of Title.) Colo. Sup. 
Ct.—- The constitution of Colorado Art. 5, § 21 
provides that the subject matter of a statute must 
be expressed in its title and § 25a requires the 
legislature to provide for an eight hour day for 
persons employed in certain employments that 
the legislature may consider injurious to health. 
The legislature in its ‘‘ Women and Children 
Labor Act” of 1903, Sess. Laws 1903, p. 310, ¢. 
138; (3 Mills. Ann. St. Rev. Supp. p. 757) pro- 








vided that no woman of 16 years of age or more 
be required to work for more than 8 hours a day 
in any mill, factory, manufacturing establish- 
ment, shop or store where she is required to stand 
upon her feet in order to perform her labor. The 
act was entitled ‘‘ An act to prescribe and regu- 
late the hours of employment for women and 
children in mills, factories, manufacturing estab- 
lishments, shops, stores and any other occupa- 
tion which may be deemed unhealthful or danger- 
ous. 

The Supreme Court of Colorado in Burcher et al. 
v. People, 93 Pac. 14 a prosecution under the 
above act for employing a woman above the age 
of 16 in a laundry for more than 8 hours per day, 
held that the title of the act was not broad enough 
to cover the provision prohibiting the employ- 
ment of women for more than 8 hours a day in a 
mill, factory, etc., since the title relates to occu- 
pations injurious to health and the provision 
treats of occupations which may not be un- 
healthful. 


TAXATION. (Jurisdiction — Piers Extending 
Over the Water.) Md.—A peculiar question as 
to the Municipal boundaries and the right to levy 
taxes as affected thereby is discussed by the 
Maryland Court of Appeals in Western Maryland 
T. R. Co. v. Mayor, etc., of Baltimore, 68 Atl. 
Rep. 6. A portion of the southern boundary of 
the City of Baltimore is declared to run with the 
main branch of the Patapsco River. Plaintiffs in 
error constructed piers extending out over the 
water from lots owned by them and they were 
assessed for taxes by the city. The evidence 
went to show that the main part and value of the 
piers was beyond the line of the city as originally 
established. It was contended on the one side 
that as they were attached to the land and would 
be useless without it they should be considered in 
the same light as accretions and as a part of the 
land to which they were attached. On the other 
hand that only the part built on the land could 
be taxed by the city and that the remaining por- 
tion was under the jurisdiction of the county 
adjoining. The court speaks of the character of 
the structures, and the fact that they are depend- 
ent on the city for fire and police protection and 
comes to the conclusion that they are properly 
taxable by the city to their entire extent. 
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THE LIGHTER SIDE 


Highly Suspicious. — ‘‘ It is a rule to which 
good lawyers usually adhere,’”’ says a Phila- 
delphia attorney, ‘‘ never to tell more than 
one knows. There was an instance in Eng- 
land, not many years ago, wherein a lawyer 
carried the rule to the extreme. 

‘One of the agents in a Midland Revision 
Court objected to a person whose name was 
on the register, on the ground that he was 
dead. The revision attorney declined to 
accept the assurance, however, and demanded 
conclusive testimony on the point. 

‘““The agent on the other side arose and 
gave corroborative evidence as to the decease 
of the man in question. 

“* But, sir, how do you know the man’s 
dead?’ demanded the barrister. 

““* Well,’ was the reply, ‘I don’t know. 
It’s very difficult to prove.’ 

““* As I suspected,’ returned the barrister. 
‘ You don’t know whether he’s dead or not.’ 

‘* Whereupon the witness coolly continued: 
‘ I was saying, sir, that I don’t know whether 
he is dead or not; but I do know this: they 
buried him about a month ago on suspicion.” 
— Harper's Weekly. 


A Lawyer’s Luck.—A North Carolina 
lawyer says that when Judge Buxton of that 
State, made his first appearance at the bar 
as a young lawyer, he was given charge by 
the State’s solicitor, of the prosecution of a 
man charged with some misdemeanor. 

It soon appeared that there was no evi- 
dence against the man, but Buxton did his 
best, and was astonised when the jury 
brought in a verdict of ‘“‘ guilty.”’ 

After the trial one of the jurors tapped the 
young attorney on the shoulder. ‘‘ Buxton,” 
said he, ‘‘ we didn’t think the feller was guilty, 
but at the same time didn’t like to discourage 
a young lawyer by acquitting him.”’ —Lippin- 
cott’s. 


Not for the Court to Decide. The judge 
decided that certain evidence was inadmis- 
sible. The attorney took strong exception 
to the ruling and insisted that it was admis- 
sible. 


““T know, your honor,” said he, warm- 
ly, “‘that it is proper evidence. Here [| 
have been practicing at the bar for 40 years, 
and now I want to know if I am a fool?”’ 

“That,” quietly replied the court, “ is 


‘a question of fact, and not of law, so I won't 


pass any opinion upon it, but will let the 
jury decide,’”” — Stray Stories. 


Lawsuits About Trifles. — Some years avo, 
when a Scottish farmer brought an action 
against the customs authorities for a wrong- 
ful levy of 1d, he recovered his 1d at a cost 
to himself and the defendants of £150 each. 

An attempt to recover 3d from a Mliss 
Annie Rayson cost a London tramways 
company £150 damages for malicious pros- 
ecution, in addition to heavy costs in all 
three sets of proceedings. But perhaps the 


+ most instructive case of all is one that was 


fought to the bitter end in the Italian courts. 

A lawyer sued the octroi authorities for 
the recovery of a centime which he had 
been compelled to pay on a box of bon- 
bons. This case was carried from court to 
court, with the ultimate result that the de- 
fendants had to refund the centime and to 
pay 3000 lire in addition for the expenses of 
the litigation. 


A Higher Court. — ‘“‘ Ever try an automo 
bile, Judge?”’ said a friend. 

“No,” replied the Judge; ‘‘ but I’ve tried 
a lot of people who have.” — Jewish Ledger. 


False Economy. — Patsy. — Begorra, Oi 
couldn’t pay my $3 foine and Oi had to go 
to jail for six days. 

Mike. — An’ how much did yez spend to 
get drunk?’’ 

Patsy. — Oh, "bout $3. 

Mike — Three dollars? Yes, fool, if yez 
had not spent yez $3 for drink yez’d had yer 
$3 to pay yez foine wid. — Harper’s Weekly. 





Within His Rights. — The Judge — “‘ Was 
your chauffeur guilty in this accident?” 
The Prisoner —-‘‘ No, your honor, the 


victim was run over in entire compliance with 
— Meggendorfer Blaetter. 
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Religious Persecution. — A man addictel | 
to walking in his sleep went to bed all right one | 
night, but when he awoke he found him- | 
self on the street in the grasp of a policeman. | 
“Hold on”’ he cried, “ you mustn’t arrest | 
me. I’m a somnambulist’’ To which the 
policeman replied, “‘ I don’t care what your 
religion is — yer can’t walk the streets in yer 
nightshirt.’” —- New England Crajtsman. 


Address. — Joseph Chamberlain was_ the 
guest of honor at a dinner in an important 
city. The mayor presided, and, when coffee 
was being served, the mayor leaned over and 
touched Mr. Chamberlain, saying, ‘ Shall 
we let the people enjoy themselves a little 
longer, or had we better have your speech 
now?’ — Christian Register. 


Quite Feasible. — A farmer, though severely 
cross-examined on the matter, remained very 
positive as to the identity of some ducks 
which he alleged had been stolen from 
him. 

“How can you be so certain?’’ asked 
the counsel for the prisoner. “I have 
some ducks of the same kind.” 

“Very likely,’’ was the cool answer of 
the farmer; ‘‘ those are not the only ducks 
I’ve had stolen.” 


A Pleading Song. 


The Legal Bird on musty leaves doth sit 
And sing his old refrain: ‘‘ To wit, to wit.” 
— November Lippincott’s. 


Nothing More to Say. — They were cross- 
examining, in a Chicago court recently, a | 
bookmaker who had been caught in the toils 
for playing some other game than his own. 

The third sub-assistant district attorney 
was intent upon a conviction, however, and 
was doing his best, none too successfully, to 
shake the testimony of the defendant. 

“ You’re sure of that?’’ he yelled, as the 
bookmaker stuck to an assertion that did 
not suit the case of the state. 

“Sure, I am certain,’’ came the answer. 
“You remember that you are under oath?” 

“T do that.” 

“And you’d swear to this statement of 
yours?”’ 


| Cornwall as one who _ had 
| vogue as a poet in the early part of the last 
| century, was a solicitor and produced the 


‘‘Swear to it? Why, Mr. Lawyer and 
judge, your honor, I’d bet a hundred on it 
any day.’’ — Spare Moments. 


In a French Court.— Counsel (addressing 
the judge ajter he had got his client, a thief, 


| acquitted in the face of strong evidence): Your 
| honor, I would be obliged if you would order 


that this man be not released from custody 
until to-morrow. 
Judge: Certainly; but what is your reason? 
‘‘ Well, you see, the road near my home is 
rather lonely, and as my client knows quite well 
that I shall have money on me he might 
possibly lie in wait for me.’”” — Bon Vivant. 


Negotiable. — Although “ there is nothing new 
under the sun,”’ a man who spends the greater 
part of his time in examining records occasion- 
ally brings to light some rather unique instru- 
ments. The following is taken from the records 
of the Register of Deeds, Raleigh, North - 
Carolina: 

** $75. Raleigh, N. C. Nov. 30th 1907. 

On the 1 day of Dec. 1908, for value received, 
with interest from date at six per cent per 
annum, we, or either of us, promise to pay 
C. E. Mangum or order seventy-five dollars 
for 1 sorrell mare 12 years old and one 1 horse 
wagon and harness, and if he gets drunk at 
any time I am to take mare, wagon and har- 
ness in my possession and sell the same and 
credit this note for spree. 

J. E. MANGUM (seal)”’ 


Imaginative. — A contributor to the Lon- 
don Law Journal indulges in a bit of unin- 
tentional humor in his account of the 
numerous attorneys who have abandoned 
the law for the pleaures of a literary career. 
After reciting many instances of those who 
were unsuccessful at the Bar, he cites Barry 
considerable 


greater part of his poetic work before he 
passed to the other branch of the profession. 
He then adds, ‘“‘ He is perhaps the only 
lawyer whose achievements as a poet have 
helped him to a legal appointment, for 
within a few months of joining the Bar he 
was appointed a Commissioner in Lunacy, 


| an office which he held for twenty years.” 


. 
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Choate Stories. — Once, when he was defend- | 


ing a suit against a large corporation, the 
plaintiff’s counsel, a well known New York 
lawyer, raked Mr. Choate’s clients fore and 
aft in the good old-fashioned style of invective, 
denouncing them as ‘‘ vampires, monsters 


that feed on the blood of the people,” and so | 


forth. The jury was evidently impressed, and 


the orator, after a final broadside from his | 


heaviest batteries, sat down in triumph. Mr. 
Choate had been leaning back at ease in his 
chair with his hands in his pockets. He rose 
to reply with a pleasant smile upon his hand- 
some face. 

‘“‘Gentlemen of the jury,’’ he said in quiet 
tones, ‘“‘ do you know what a vampire really 
is? Look at the Quaker gentleman who is the 
president of the defendant company — sitting 
there with a gray suit and a white neckcloth. 
Look at the seemingly inoffensive young 
man sitting beside him—his secretary. You 

“thought vampires were something terrible 
when Brother Parsons described them; but 
can it be so? For these gentlemen are 


vampires!” : 
The effect of the opposing lawyer’s pon- 


derous artillery was undone. 

Yet Mr. Choate could say very cutting 
things in his suave and courteous way. He | 
once commended a candidate for a judicial 
nomination as ‘‘ a capable young man, a very 
capable young man. In his fourteen-year | 
term he will learn enough to be a judge.” , 

He was making the closing speech in an 
important case before the state supreme court 
when the judge wheeled round in his chair | 
and began to talk to a friend. The lawyer | 
ceased speaking.’ The justice, noticing the | 
silence, looked inquiringly at him. 

“Your honor,” said Choate, ‘‘ I have just | 
40 minutes in which to make my ‘final argu- | 
ment. I shall not only need every second of 
that time to do it justice, but I shall also need | 
your undivided attention.” 

The undivided attention was secured. 

The stories told of Mr. Choate are countless. | 
Here is one of his best, a typical flash of his 
epigrammatic philosophy: 


Some one asked him who he would choos 
to be, if he were not Joseph H. Choate. 

““ Mrs. Choate’s second husband,’’ was 
instantaneous reply. 

The same fine courtesy, which is charact 
istic of the man, showed in the sentence i 
which he began a speech at a public dinne 
when he glanced at the gallery above him . 
saw that it was full of ladies. 

“Now,” he said, ‘‘ I understand the n 
ing of the scriptural phrase, ‘ Thou mai 
man a little lower than the angels.’ ” 

Choate’s wit has been a fatal bar t 
success as a party man asking for votes. 
after-dinner speech which made him thous 
of enemies in the lower wards was the o: 
which he defended the citizens of New ° 
against the accusation of having the \ 
government on earth: 

“It is most unfair to charge the citizers 
New York with any complicity in this mati 
he protested. ‘‘ The citizens of New \: 
are the only persons in the city who | 
absolutely nothing to do with its governn 
it’s the citizens of foreign countries who r 
that.” 

This witticism brought down the house. It 
also brought down upon its author’s head the 
wrath of every man with a foreign name who 
was holding a place of trust or profit in the 


‘city government, from the mayor then n 


office to the gate-keepers of the parks. 

On another occasion, at a New England 
society dinner, where all the great men assem- 
bled were lauding the Pilgrim fathers to the 
skies for their stern piety and rectitude of con- 
duct, Mr. Choate struck a discordant note by 
remarking that, for his part, he thought the 


| Pilgrim mothers were the persons who deserved 


most and received least of the plaudits of 
posterity. 

“For gentlemen,” said he, ‘‘ they had to 
endure not only the privations, and the climate, 


| and the terrors of Indian ‘warfare, but the 


society of the Pilgrim fathers besides, who, 

from all that has been said about them here . 
tonight, must have been the most insufferable 
prigs in the world.” 
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Ve make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction, 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
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Prompt service — ‘‘Quick action’’ 


‘LEARN CORPORATION LAW  @iiSGs" PRACTISE 


(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and their securities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, includin 
copyrighted books and analysis forms, exhibit sheets, Soauaiiiiete, seul 
stationery. Address CORPORATION COLLEGE, New York 
and Wasuincton, D.C., U.S.A. THos. F. HANton, Dean, Mem- 
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The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 

EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 
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Dean MELVILLE M. BIGELOW, 
ASHBURTON PLACE, Boston, Mass. 
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DEPARTMENT OF LAW. 
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American Digest Monthly. Advance sheet pamphlets 
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Century Digest. (The Century Edition of the American 
Digest.) A digest of the decisions of all American 
courts of last resort, State and Federal, from 1658 
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Decennial Digest. (The Decennial Edition of thé 
American Digest.) A digest of the decisions of all 
American courts of last resort, State and Federal, from 
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System, 1658 to 1906, inclusive. 25 volumes. Now 
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Recent Important Law ‘Books. 


Remsen on the Preparation and Contest of Wills, with Plans of and 
Extracts from Important Wills. By Danrex S. Remsen, of the New 
York Bar. 

In one volume of 880 pages, Handsomely bound in Law Canvas. Price $6.00 net, or $6.35 delivered. 


The object of this book is to aid the legal profession when called upon to advise in the planning, prepa- 
ration, and contest of wills. Three editions of this book have been printed from the plates and sold within six 
months after publication, 


Maupin on Marketable Title to Real Estate. SECOND EDITION. Being’ 
also a treatise on the Rights and Remedies of Vendors and Purchasers of Defective Titles, 
including the Law of Covenants for Title, the Doctrine of Doubtful Title, of Specific 
Performance and other kindred subjects. By CHapMan W. Maupin, 

In one Volume of nearly 1000 pages. Bound in law canvas. Price $6.00 net or $6.40 delivered. 


This Book is a Pioneer. Its place is filled by no other single law book in the whole range of legal liter- 
ature. The subjects treated of are most important. There are few more prolific sources of litiga- 
tion than disputes between vendor and purchaser growing out of defective titles. 


Snyder's Annotated Interstate Commerce Act and Federal Anti-Trust 
Laws, with Supplement. By Witu1am L. Snyper, of the New York Bar. 


Price of the complete work (including supplement ), a volume of 634 pages, $4.50. 

Price of the supplement separately, a volume of 234 pages, $1.50. The work sent prepaid on 
receipt of price. 
This book contains the Interstate Commerce Act and all the Federal Anti-Trust Laws in full, including all 


the important Federal legislation of 1906 relating to Carriers and Interstate Commerce, with full notes of all 
judicial decisions, and Comments and Authorities. It gives fuller information than any other work on the subject. 





Williston’s Wald’s Pollock on Contracts. A complete and thorough treatise on 
Contracts for American Lawyers and students. By SamMuEL WILLIsTON, Professor of Law 
in Harvard University, One large compactly printed volume of 1139 pages. Law canvas 
binding. Price $6.00 net or $6.35 delivered. 

“Upon this volume three masters of the law have labored. . . . It is well within the bounds of truth to 
say that in no other work is so much accurate information_on the general principles of contracts to be found.” 

—Harvard Law Review. 


Clement on Fire Insurance, 2 Vols. 
Vol. I. As a Valid ‘Contract in event of Fire and Adjustment of claims thereunder. 
Vol. II. As a Void Contract, and in both volumes the conditions of the Contract as affected 
by Construction, Waiver or Estoppel. By Grorcr A. CLEMENT, of the New York Bar. 
Price $12.00 delivered. 


This is the latest and most practical and useful work on the subject. 


Alderson on Receivers. A practical and comprehensive treatise on the Law of 
Receivers, as applicable to Individuals, Partnerships and Corporations, with extended 
considerations of Receivers of Railways and in Proceedings in Bankruptcy. By WILLIAM 
A. ALpERSON, 1 Vol., 8vo. Price, $6.00. 


This work constitutes an exhaustive presentation of every feature of the Law of Receivers, and contains more 
matter, more cases, and a greater number of topics than any book upon the subject. 


BAKER, VOORHIS & CO., Law Publishers, 
a 47 & 49 LIBERTY STREET, NEW YORK. 
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Constitutional Law 


Mr. Stimson’s work on the FEDERAL AND STATE 
CONSTITUTIONS OF THE UNITED STATES will be 
published by the time this is before you. : 

We have alluded to it before in this department, 
but the work is so important and is treated on such 
original lines, that we deem it wise to give it even 
more extended space. 

We believe that it will prove to be the leading 
legal treatise of the year. 


A careful reading of the advance sheets shows to | 


the publishers that it should be read not only by the 
profession, but should be accessible to students of 
the subject of civil government. 


It will be published in 
one volume, bound in 
cloth, and will be sold at 
$3.50. It will be divided into three books. 

Book I will give the origin and growth of the 
American Constitutions. This portion of the work 
will contain an introductory chapter tracing the his- 
torical principles from Magna Carta, and chapters 
on the Right to-Law, the Right of Liberty, on 
Chancery and the Injunction Order, the Right to 
Labor and Trade, and the Right to Property. 

Book II will contain a chronological table of first 





General Description 











appearance of constitutional principles and of Eng- 
lish social legislation. 

Book III presents a concise statement of all the 
propositions of all the American State Constitutions 
in their latest development, including the corre- 
sponding principles of the Federal constitution. 


The main subject of 





Treatment of Subject 








of Constitutional law 
which relates to the liberties of the people, which is 
the most important part in our Constitution to-day, 
and the most neglected by historians and in treatises 
on constitutional law. 

In our Federal Constitution we have not only to 
secure these liberties to the individual as against the 
Federal government, but in some cases against the 
State governments as well; and our State Constitu- 
tions seek to protect the individual also against the 


State Legislatures. 


| 
| 
| 
| 
| 
| 


| 


There are many political treatises in which mat- 
ters relating to government, hitherto deemed most 
interesting and perhaps most important, have been 
exhaustively treated ; but in xo work has attertion 
been concentrated on thuse constitutional documents 
which embody the people’s liberties; and in oe is 
the Federal with all the State Constitutions com- 
pared and brought together. 


An interesting feature 


Historical Digest of Eng- : ‘ By 
lish Social Legislation of the work will be that 











portion wherein the !avs, 
which marked the evolution of constitutional liberty, 


| are abstracted and arranged chronologically, from 


the work is that branch | 


the Conquest, in 1066, to the Railway Rate. Regu- 
lation (Hepburn) Act, in 1906. 


“Magna Carta and the other constitutional cocu- 
ments are but the record of the victories o/ the 
people in the long fight which they waged for ‘heir 
liberties against the Crown; they mark the det nite 
establishment of Anglo-Saxon notions of liberty and 
law over the feudal or Norman, Etropean, Ronan, 
or Civil Law view, which the Norman kings after 
the Conquest, and, later, even the Tudors-and the 
Stuarts, endeavored to impose upon the English 
people.” [/xtroductory.] 


The constitutional prin- 





Chronological Table ciples protecting personal 


liberties and private 











rights, as expressed in constitutional documents 
from Magna Carta to the United States Constitution, 
are arranged under subject headings in the order of 
their appearance. 

This portion of the work is arranged as follows: 


Liberty 
(a) General Right to; Jury Trial. 
(b) Habeas Corpus and Indictment. 
Bail and Punishment. 
Trial and Evidence. 
Bills of Attainder. 
Suspending Laws. 
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Published by The Boston Book Company, Boston, Mass. 








Are you interested 
in national politics? 


If so, do not fail to read Stimson’s 
Law of the Constitutions of the 
United States, Federal and State; 
published this month, $3.50 net. 


@ This is a different work from Mr. Stimson’s lectures 
on “The American Constitution,’ recently published by 
Scribner. 
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Law 


(a) Common Law; Judges. 

(b) Local Courts. 

(c) Martial Law; Right to Arms; etc. 
(d) Military Power. 


Property and Trade 


(a) Property. 
(b) Trade. 
(c) Taxation. 


Miscellaneous Rights 
Freedom of Speech. Right of Petition. Search 


Warrants. 
Political Rights 
(a) Elections, 
(b) Legislatures. 
(c) Theory of Government. 


A novel feature is the 





Graphic Chart chart which serves as 











frontispiece to the vol- 


ume. To quote the author’s words : — 


“ The frontispiece graphically represents the exact 
division of political and legislative power between 


the States and the Federal Government, as well as | 


the large field reserved by the Constitution to the 
people; and it does this even to the finer shades of 
distinction, as when powers delegated to the Nation 
are, at the same time, forbidden to the States, or 
when they are shared by the Nation and the States, 





or when nothing is said about it, so that the matter 
must depend upon the interpretation of the Supreme 
Court.” 


This is accomplished by an ingenious arrange- 
ment of zones, whose clear fields represent clear 
powers while their intersections cover cases of doubt 
or conflict. The zones and their intersections «re 
lettered and explained as follows :— 


AZ.—Federal Powers which are forbidden to 


| States. 


A.— Powers granted to the United States simp 

AB.— Powers common to the Nation aud ‘he 
States. 

B.— Powers reserved in the States simply. 

BX. — State powers forbidden to the United Sta 

X. — Powers forbidden to the United States ‘sivi- 


py. 


Z. — Powers forbidden.to the States simply. 

ZX.— Powers expressly forbidden to both the 
Nation and the States. 

Y.— Rights reserved or expressly retaineg in the 


people. 


The author says: “If the reader of this book wll 
take the diagram and carefully, for himself, decide 
(for on some clauses there may be a difference of 


| opinion) just what sentences or sections of the Con- 


stitution, or matters or powers mentioned therein, 
fall within each of these nine divisions of our sphere 
of the total powers of government, he will almost, 


| by the very study required, the close examination of 
| the Constitution necessary, become a good American 


| constitutional lawyer.” 
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The Civic Side of Law 


JAMES BRADLEY THAYER was known to a whole generation of stu- 
dents at Harvard Law School asa sympathetic and inspiring lecturer. Through 
his collections of Cases on Evidence and on Constitutional Law, he was known 
to the legal profession as a sound and profound scholar. They were looking 
with eagerness to the publication of his projected treatises on the whole Law 
of Evidence, and on American Constitutional Law. 

His untimely death in 1902 left these projects unaccomplished. He had 
written, however, from time to time discussions of some of the important 
branches of both topics. In order that these should not be lost to permanent 
literature, his son, Ezra R. Thayer of the Boston Bar, has gathered them, with 
explanatory notes, in a handsome volume. As a frontispiece he publishes the 
best portrait of Prof. Thayer which has ever appeared. This alone would 
commend the volume to the author’s many admirers and friends. 





Legal Essays. By JAmMEs BRADLEY THAYER, LL.D., late Weld Professor 
of Law at Harvard University. One volume, cloth binding, price $3.50 net. 
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Advisory Opinions. — Legal Tender.—A People without Law (the American 
Indians). — Gelpcke v. Dubuque; Federal and State Decisions.— Our New Pos- 
sessions. — International Usages; A Step Forward. — Dicey’s Law of the English 
Constitution. — Bedingfield’s Case; Declarations as Part of the Res Geste.— 

“Law and Logic.”—A Chapter of Legal History in Massachusetts.— Trial by 
Jury of Things Supernatural. — Bracton’s Note Book.— The Teaching of English 
Law at Universities. 


COMMENDATIONS OF THE PRESS: 

A valuable volume, .. . of unusually fine quality .. . giving an enlarged treatment of 
several topics in constitutional law. . . . Surely no one has written of the law more entertain- 
ingly or more soundly. . . . This volume may be expected to take a permanent place in legal 
literature, and to be read over and over again. . . . On every page one sees the work of a 
master, whose originality was matched by his learning, and whose gracefulness of expression 
was equalled by his good sense.— Harvard Law Review. 

All the Essays, and particularly those dealing with Constitutional topics, bear abundant 
testimony to the enthusiasm, insight and thoroughness with which Prof. Thayer attacked the 
many problems that came before him as a student and exponent of law.— Zhe Outlook, N. Y. 

All deeply interesting to the legal profession, a majority of the essays also appeal to the 
thoughtful non-professional reader. — Zhe Boston Advertiser. 

This volume makes accessible to the legal profession some papers which have exerted a 
good deal of influence. — Law Votes. 

Proofs of his patient and deep study of Constitutional topics. — The Sun, New York. 

Prof. Thayer is entitled to rank with Sir Frederick Pollock, Prof. Maitland and Prof. 
Dicey.— New York Times. 
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Hon. Joun C. CHANEY was born in Ohio. After graduating from 
Terre Haute College he taught school for several years. He grad- 
uated from Cincinnati Law School in 1882 and at once began prac- 
ticing in Sullivan, Indiana, where he now resides. For several years 
he was a member of the staff of the Department of Justice of the 
United States and has been a member of the 59th and 6oth Congress. 


We are glad to publish in this number Mr. Boston’s sane dis- 
cussion of the important problem of Legal Ethics. The article was 
prepared for publication at the suggestion of the secretary of the 
committee on Legal Ethics of the American Bar Association as a 
result of the author’s response to the committee’s request for criti- 
cisms. Mr. Boston is junior member of the firm of Hornblower, 
Miller and Potter of New York City. 


Our readers are already familiar with the work of Pror. Epwin 
Maxey, now of the Law School of the University of Nebraska, who 
is a frequent contributor to current legal periodicals. 


Harry RANDOLPH BLYTHE is a graduate of Dartmouth and at 
present a student in the Harvard Law School, where he still finds 
time to indulge his taste for literary work. 


Hon. Hiram D. Peck was born in Kentucky in 1844, is a grad- 
uate of Miami University and the Harvard Law School. He served 
in the Union Army in the Civil War, and has since practiced in Cin- 
cinnati. He has served as City Solicitor and as Judge of the 
Superior Court. 


Ropert SpraGUE Hatt is a graduate of Harvard College who 
was privately prepared for the Bar and has always practiced in 
Boston, 


The first series of circuit riding stories of Philippine judicial life 
which Judge Blount contributed to our magazine proved so successful 
that he has consented to start a second series. It is to be hoped that 
he will ultimately prepare these for publication in book form. 
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